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Abstract: This paper offers one way to verify the existence of dominant convergence trends in the market 
of legal ideas. By looking through the history of judicial review in Brazil, it aims to sketch some intuitions on 
the changing influences that can be spotted in such market. Being a peripheral jurisdiction and a traditional 
importer of legal ideas and doctrines, Brazil is relatively open to foreign influences and international trends. 
It is, in this sense, a good proxy of any domination occasionally being exerted. Thus, paying attention to the 
evolution of judicial review in Brazil can be a way to identify global developments.
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Resumo: Este artigo propõe uma forma de verificar a existência de tendências de convergência no mercado 
de ideias jurídicas. Por meio de uma análise do histórico do controle judicial no Brasil, ele busca esboçar 
algumas intuições relativas às influências cambiantes que podem ser identificadas neste mercado. Sendo 
uma jurisdição periférica e um tradicional importador de ideias e teorias jurídicas, o Brasil é relativamente 



24

EDUARDO JORDÃO

A&C – R. de Dir. Adm. Const. | Belo Horizonte, ano 17, n. 69, p. 23-31, jul./set. 2017. DOI: 10.21056/aec.v17i69.837

aberto a influências estrangeiras e tendências internacionais. Neste sentido, o país pode ser um bom 
indicador de que alguma dominação esteja ocasionalmente sendo exercida. Assim, prestar atenção à 
evolução do controle judicial no Brasil pode ser uma forma de identificar inclinações globais.

Palavras-chave: Controle judicial. Direito comparado. Convergência. Dominância. Globalização.

Summary: 1 Introduction – 2 The era of French dominance – 3 The state of affairs after the decline of the 
French dominance – 4 Conclusion – References

1 Introduction

Globalization and convergence between legal orders is a hot topic for the field 

of comparative law. Its central question is: to what extent are jurisdictions across the 

globe adopting (or to what extent will they adopt) the same legal solutions to social 

problems? In the process of increased exchange of goods and information, one could 

intuitively expect to spot fewer differences among jurisdictions. They would tend to 

converge to one (best?) solution, the acquaintance of which is increasingly accessible 

through the various channels of information. 

To the extent that it is happening, legal convergence represents both a product 

of and a menace to comparative law. It is a product of comparative law, because it 

is mostly through studies of this field of law that differences between jurisdictions 

are revealed and that convergence is suggested. It is a menace to comparative law, 

because it tends to diminish the relevance of this field of research. After all, there is 

little to compare if differences between jurisdictions are rare.

Legal convergence could be the result of at least two different processes. First, it 

could indicate the dominance of a given jurisdiction in the global market of legal ideas, 

the solution of which is exported to several others. Second, it could represent a mix of 

different solutions, consolidated somewhat spontaneously or through the intervention 

of an intermediate body, such as a supranational or multinational entity. The former 

possibility would represent a unilateral dominance, whereas the latter indicates a 

multilateral dominance.

The first process has been widely observed by the literature of comparative 

administrative law. One could point out, for instance, the convergence processes that 

emerged by opposition of different legal systems by a group of thinkers. In the beginning 

of the 19th century, French liberals tried to make their case for a change in French 

administrative law by sharply contrasting the administrative legal orders of England 

and France – the latter still marked by traces of absolutism – and indicating the bright 

spots of the former. With time, it could be argued that this thinking gained space in 

the market of legal ideas, and French administrative law acquired prerogatives that 
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were in compass with what those liberals defended (the liability of the administration 

by damages caused to individuals is an example).1

Regarding the second process, there are several factors that entail multilateral 

legal convergence. These could be, for instance, the spread in the use of foreign 

and international law in national courts as a response to the possibility of review 

by international and transnational courts,2 the economic pressure to compete in a 

globalized market,3 the sharing of basic values and principles of administrative law 

that are materialized in rules of global governance,4 and so on. An example of legal 

convergence promoted by a supranational body is the changes in continental Europe’s 

regulatory framework in the 1990s. EU directives pushed countries that traditionally 

explored natural monopolies by public-owned companies to a model inspired by 

that of the United States, where private companies are overseen and regulated by 

autonomous government agencies.

There is no easy way to demonstrate the actual existence of a convergence 

process, or to identify one of the instances of dominance mentioned above. The 

analysis of convergence processes is usually done in countries with established legal 

traditions. The pressures in market of legal ideas that favored the Anglo-American 

legal influences, for example, can explain the evolution of French administrative law 

in the 19th. However, some of the typical problems that fall upon the comparative 

administrative law scholar might be more intense in the analysis of such countries. 

Because of the fact that there are fewer changes to be analyzed, it is difficult to say if 

the changes observed are really a part of the convergence process: the fact that French 

law opened space to some more individual prerogatives could also be explained as 

an internal phenomenon of an evolving system, and not as an “anglicization” process. 

Moreover, in the mentioned case of the creation of independent regulatory agencies 

in continental Europe, it is possible to observe influences other than supranational 

1 CASSESE, Sabino. Le problème de la convergence des droits administratifs: vers un modèle administratif 
européen? In: L’État de Droit: Mélanges en l’honneur de Guy Braibant. Paris: Dalloz, 1996.

2 ADENAS, Mads; FAIRGRIEVE, Duncan. Intent on making mischief: seven ways of using comparative law. In: 
MONATERI, Pier Giuseppe (Ed.). Methods of comparative law. Cheltenham: Edward Elgar, 2012. p. 28.

3 The globalization of trade fosters “regulatory harmonization” and “regulatory competition”, potentially leading, 
in both cases, to legal convergence of administrative law. In some cases, harmonization is chosen as a way 
to reduce costs of trade by imposing similar requirements. In others, the competition for businesses forces 
countries to reform their administrative rules and processes in order to reach international standards. See 
BERMANN, George. Comparative law in administrative law. In: L’État de Droit: Mélanges en l’honneur de Guy 
Braibant. Paris: Dalloz, 1996.

4 Anthony, Auby, Morison and Zwart sustain that it is possible to identify core values to global administrative law, 
such as “accountability, transparency, rationality and legality”. These values are, according to them, reflected 
in the processes of supranational institutions: “We also suggest that EU law should be regarded as an integral 
part of the global administrative law regime precisely because globalization entails decision-making processes 
that are overlapping rather than mutually exclusive and in which regional standards exist as important elements 
of the broader global dynamic”, in ANTHONy, Gordon et alli. Introduction to the collection. In: ANTHONy, Gordon 
et alli. (Eds.). Values in global administrative law. Oxford and Portland: Hart, 2011.
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regulation that might have led to this result.5 In fact, different institutions can produce 

the same legal solutions,6 and it is necessary to look at the broader picture of reforms 

to confirm the existence of such legal trends.

In one further example of how difficult it is to observe such legal trends in 

countries with established legal traditions, Marco D’Alberti identifies the broad 

reduction of discretionary administrative power as global trend of the public regulation 

of markets, as a way of facilitating access to markets and lessening political influence 

over administrative actions that concern economic regulation. As France has a legal 

tradition of administrative independence from courts, this global trend cannot be well 

observed there, where it faces strong resistance.7

This paper offers one alternate possibility to the verification of dominant 

convergence trends in the market of legal ideas. By looking through the history of 

judicial review in Brazil, I will try to sketch some intuitions on the changing influences 

that can be spotted in the market for legal ideas.8 A jurisdiction with longer and 

more relevant legal tradition, such as France, is intuitively more refractory to external 

influences, holding more stable legal orientations. Being a peripheral jurisdiction and 

a traditional importer of legal ideas and doctrines, Brazil is relatively open to foreign 

influences and international trends. It is, in this sense, a good proxy of any domination 

occasionally being exerted. In other words, precisely because it is an importing country, 

Brazil is relatively porous to legal innovations and therefore can be a good barometer 

of global trends. Thus, paying attention to the evolution of judicial review in Brazil can 

be a way to identify global developments.

2 The era of French dominance

A stroll through the history of the judicial review of administrative action in Brazil 

reinforces this intuition. From the beginning of last century to the 1980’s, the influence 

of French law and the decisions of its Conseil d’État were very strong and virtually 

sovereign. Almost all the developments that took place in Brazilian Administrative 

5 As Dominique Custos points out, “The French independent network industry regulator emerged from the 
interweaving of European Union encouragement, American inspiration, the UK example, deliberate or unconscious 
mimicry among Member States and the constraints of the administrative tradition of France”. In CUSTOS, 
Dominique. Independent administrative authorities in France: structural and procedural change at the intersection 
of Americanization, Europeanization and Gallicization. In: ROSE-ACKERMAN, Susan; LINDSETH, Peter (Eds.). 
Comparative administrative law. Cheltenham: Edward Elgar Pub., 2011.

6 See CASSESE, Sabino. Le problème de la convergence des droits administratifs: vers un modèle administratif 
européen? In: L’État de Droit: Mélanges en l’honneur de Guy Braibant. Paris: Dalloz, 1996. p. 47-48.

7 D’ALBERTI, Marco. Administrative law and the public regulation of markets in a global age. In: ROSE-ACKERMAN, 
Susan; LINDSETH, Peter (Eds.). Comparative administrative law. Cheltenham: Edward Elgar Pub., 2011. p. 75.

8 For a longer account on the History of Judicial Review in Brazil in Portuguese, see PERLINGEIRO, Ricardo. 
Uma perspectiva histórica da jurisdição administrativa na América Latina: tradição europeia-continental versus 
influência norte-americana. Revista de Investigações Constitucionais, Curitiba, v. 2, n. 1, p. 89-136, jan./abr. 
2015.
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law throughout this period can be traced to similar developments that had occurred 

a few years before – or a few decades before – in French Administrative law. From 

the 1980’s, however, the picture gets much more nuanced. Not only because Brazil 

starts to receive influences from several other countries, but also because the 

influence from French Law declines rapidly. This story may also reflect the very global 

circumstances: the global dominance of French law was recently replaced by the influx 

of other jurisdictions – and especially of the United States.

Especially during the first half of the 20th century, Brazilian courts would very 

often look up to the Case Law of the French Conseil d’Etat to decide their own cases. 

Interested parties would wield French administrative law concepts when pleading for 

a change in the practice of Brazilian courts. Invariably, the use of such concepts led 

to a more intrusive review of administrative action. Thus, for example, the idea of 

“détournement de pouvoir” (abuse of power) – created by the Conseil d’Etat in 1875 

–9 was first accepted in Brazilian Law in a regional court judgment of 1941.10 The 

judge that was responsible for the case was Miguel Seabra Fagundes, a well-known 

scholar who would acknowledge the French inspiration in his most famous book.11 The 

book itself is an evidence of the French influence in Brazilian Law. Citations of French 

scholars and Conseil d’Etat cases are ubiquitous. 

The Supremo Tribunal Federal (STF) did not differ from this pattern. For instance, 

in two judgments in 1944, Brazilian highest federal court imported the ideas of 

“qualification juridique des faits” and of “exactitude matérielle des faits”.12 Both 

concepts were used to extend the reach of judicial review to the factual basis of an 

administrative decision. While admitting to review the facts that led to the dismissal 

of a public servant, the STF stated that such a review was then for 30 years admitted 

by the Conseil d’Etat.

At least two further French constructions were incorporated to Brazilian 

administrative law somewhat less consistently: (i) the doctrine of the “erreur manifeste 

d’appréciation”13 (manifest error of assessment), that allows for a superficial review of 

discretionary decisions, in cases of patently unreasonable choices; (ii) and the review 

based on “general principles of law”, that became mainstream in Brazil especially 

after the 1988 Constitution.

Brazilian deference to French legal constructions would sometimes even create 

curious anecdotes. Gaston Jèze’s understanding of French Case Law was imported by 

9 Conseil d’Etat, 26 novembre 1875, Pariset.
10 Tribunal de Justiça do Rio Grande do Norte, Acórdão de 28.7.1948. RF, 121, p. 209-219.
11 FAGUNDES, Miguel Seabra. O controle dos atos administrativos pelo Poder Judiciário. 8. ed. Rio de Janeiro: 

Forense, 2010. p. 89-90. 
12 Supremo Tribunal Federal, Francisco de Assis Brasil vs. União Federal, Embargos na Apelação Cível nº 7.307. 

Rel. Min. Castro Nunes, j. 20.12.1944.
13 The leading case is CE, 15 février 1961, Lagrange.
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Brazilian courts and gave rise to the so-called “teoria dos motivos determinantes” (the 

doctrine of the determinant grounds), according to which the grounds stated by the 

public administration for the enactment of a decision binds its further actions.14 The 

funny part is that the doctrine is still valid in Brazil, but does not express the current 

state of French Law, in which administrative courts allow for the substitution, before 

the judge, of the reasons given by the public administration at the time of its decision.

Throughout the whole century up until the beginning of the 90’s, it was not that 

Brazilian law did not suffer influences from other jurisdictions. One may point out, 

for example, the Italian concept of “merito” or the German considerations on legal 

certainty and judicial review. However, French contributions were until then far more 

numerous and more important than those coming from any other country. 

It is from the 90’s on that the picture becomes slightly more nuanced and 

Brazilian law goes on to incorporate many clear strong influences also from other 

countries. The most important examples of foreign contributions to Brazilian Law 

on judicial review in the last 25 years include (i) the “principle of proportionality”, 

from German Law; (ii) the concept of “technical discretion”, from Italian Law; (iii) the 

idea of judicial deference to public administration in the event of technical or political 

decisions under review, mostly from American Law. 

Meanwhile, no big news came in from French Law. These facts suggest a decline 

of the influence of French Law in Brazilian Administrative Law, along with a rise of the 

influence of other jurisdictions. French scholars themselves share this intuition about 

the decline of influence of French administrative law. Fabrice Melleray, for example, 

talks about “three ages” of French administrative law, from the golden era to the days 

of decadence.15

Naturally, the fact has not escaped from the perception of the members of 

Conseil d’Etat. In 2008, while I was pursuing the second year of my PhD researches 

in Paris, I was hired by the Conseil d’Etat to take part in the creation of a comparative 

law center inside the highest administrative court. The diagnosis that led to this 

initiative was precisely that the influence of French administrative law was in decline. 

The idea of the vice president of the Conseil d’Etat with the creation of the center was 

twofold. On the one hand, to gather information on the Case Law of foreign jurisdiction 

related to issues that would later be addressed by the Conseil d’Etat itself. On the 

other hand – and more importantly to this essay –, the center would be a mechanism 

to rebuild the importance of French Administrative law globally. Thus, among its tasks 

were: (i) the translation to English of Conseil d’Etat main rulings, which would then be 

14 MENDONÇA, José Vicente Santos de. Conceitos inventados de direito administrativo. Revista Brasileira de 
Direito Público, Belo Horizonte, ano 14, n. 53, abr./jun. 2016. 

15 MELLERAy, Fabrice. Les trois âges du droit administratif comparé ou comment l’argument de droit comparé a 
changé de sens en droit administratif français. In: MELLERAy, Fabrice (Dir.). L’argument de droit comparé en 
droit administratif français. Bruxelles: Bruylant, 2007.
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sent to key scholars and Courts around the world and made available online; (ii) the 

establishment of partnerships with courts in other countries, the members of which 

would sometimes do research stages in Paris.

3 The state of affairs after the decline of the French dominance

In such a context of decline of the French influence, the question remains of 

whether another jurisdiction has taken the hegemony and whether this new dominance 

can point to a convergence. As for the jurisdiction that would now be hegemonic, the 

probable answer is the American. One of the most widely cited and exported doctrines 

of administrative law in the last three decades is the Chevron Doctrine, which results 

from a 1984 decision of the American Supreme Court and predicates judicial self-

restraint in the case of review of administrative agencies’ constructions of unclear 

legislation.

An even more complicated question would be whether this American hegemony 

has led (or has been leading) to an international convergence on questions related to 

the judicial review of the administrative action – if a trend can be spotted that other 

jurisdictions would turn (or are turning) to the American example. In the context of a 

largest circulation of ideas and in face of the process of globalization, a trend towards 

convergence is intuitive and expected, as it was said in the beginning of this text. 

Despite this, however, I cannot say that I have been able to identify this convergence 

in the research I conduct on the subject of judicial review in a comparative perspective. 

On the contrary, there is a noticeable resistance especially from the most traditional 

jurisdictions to adopt the American model.

I turn to the examples of Italy and France. In Italy, after having dropped in 

1999, the idea of technical discretion,16 the Consiglio di Stato has come closer to 

the American orientation. In a series of cases between 2001 and 2004, it created 

the concept of “complex technical assessments” that would lead to judicial deference 

to administrative options.17 The reasoning and the rationale of such a doctrine was 

exactly the same of the American Chevron doctrine.18 But this approach did not prevail. 

After internal criticism pointing to a violation of the Italian Constitution, the Consiglio 

16 Cons. Stato, sez. iv, 9 aprile 1999, n. 601.
17 See, especially, Cons. Stato, sez. iv, 06 ottobre 2001, n. 5287 (Formambiente), item 9; Cons. Stato, sez. vi, 

23 aprile 2002, n. 2199 (RC Auto). 
18 First, the cases confirmed the changes brought about by the 1999 decision: actions involving mere “technical 

discretion” could be reviewed. However, where technical decisions were intertwined with real administrative 
discretion, such as the balance of multiple public interests, the courts would use “weak review”. Instances 
where “technical discretion” and administrative discretion were mixed together and inseparable were called 
“complex technical assessments” (valutazione tecniche complesse). Examples are the evaluations performed 
by the antitrust agency when it interpreted and applied indeterminate legal concepts, such as “relevant market” 
and “abuse of dominant position”.
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di Stato stepped back, claiming that its decisions had been misunderstood and simply 

abandoned the idea of complex technical assessments.19

In France, the resistance is even clearer. The judge-led modulation of the 

intensity of the review is only a possibility in the case of “legal classification of facts” 

(qualification juridique des faits), and even so, in limited cases. In the classic domain 

of the Chevron doctrine (administrative agencies’ construction of unclear statutes), 

the guidance is very clear in French law: this is the typical domain for the judges. They 

are the masters of statutory interpretation and deference is not even considered in 

such cases.20

Even in Brazil, which I qualified before as more porous to global trends, the 

adoption of Chevron orientation is still unclear. The doctrine has seduced the academia 

and many articles have been written on the topic, most of which urging Brazilian courts 

to adopt a similar doctrine.21 But empirical studies have shown that actual judicial 

deference to administrative agencies’ decisions is still rare.22

4 Conclusion

In summary and in conclusion, the evolution of judicial review in Brazilian law 

provides an interesting illustration of the evolution of global trends on the topic and of 

the succession of dominant doctrines. But albeit intuitive and expect, the convergence 

of legal doctrines in the domain of the judicial review of administrative action seems 

still far to have materialized.

19 Arguing that its reference to “weak review” had been misinterpreted, the Consiglio di Stato abandoned the 
concept and began to stress that review had only one limit: the judge could not substitute the decision of the 
authorities with its own, and the court must annul the administrative decision and remand the case back to 
the agency. See Cons. Stato, sez. vi, 02 marzo 2004, n. 926. Later cases completely abandoned the previous 
language, rejecting “weak review” and characterizing their standard as “full and particularly penetrating” (pieno 
e particolarmente penetrante) and “certainly not weak” (certamente non debole, see, e.g., Cons. Stato, sez. 
vi, 3 febbraio 2005, n. 280; Cons. Stato, sez. iv, 8 febbraio 2007, n. 515; Cons. Stato, sez. vi, 17 dicembre 
2007, n. 6469. Whereas the Consiglio di Stato previously invoked indeterminate legal concepts to justify 
limited review, it now uses “full review also in regard to indeterminate legal concepts” (See Cons. Stato, sez.
vi, 3 febbraio 2005, n. 280, item 2.1). Whereas the Consiglio di Stato previously highlighted the agencies’ 
institutional positions to suggest the need for judicial deference, it now states that a full review is needed 
because independent agencies are insulated from the political arena (fuori del circuito dell’indirizzo politico, 
see Cons. Stato, sez. vi, 2 marzo 2004, n. 926, item 3.3).

20 French administrative judges will assess the “correctness” of administrative agencies’ construction of statutes. 
If they disagree with such construction, they will claim that there is an “error of law” (erreur de droit) and that 
the construction can be annulled. On this topic, see JORDÃO, Eduardo; ROSE-ACKERMAN, Susan. Judicial 
review of executive policymaking in advanced democracies: beyond rights review. Administrative Law Review, v. 
66, p. 1-72, 2014.

21 See, for example, BINENBOJM, Gustavo; CyRINO, André Rodrigues. Parâmetros para a revisão judicial 
de diagnósticos e prognósticos regulatórios em matéria econômica. In: SOUZA NETO, Cláudio Pereira de; 
SARMENTO, Daniel (Coords.). Vinte anos da Constituição Federal de 1988. Rio de Janeiro: Lumen Juris, 2009. 
p. 739-760.

22 See ALMEIDA, Fabricio Antonio Cardim de (Coord.). Revisão judicial das decisões do conselho administrativo 
de Defesa Econômica (CADE). Belo Horizonte: Fórum, 2011.
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