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InTrRODUOTION (1)

The purpose of this arficle is to analyse the use of international
arbitration to solve conflicts concerning public contraets in Latin
American countries, given the “cultural revolution (2)” the region
has undergone regarding alternative modes of dispute resolution
over the last twenty years. In order to do so, we will first seek
to outline the general movement in favour of the institution, by
demonstrating the encouraging political context in which the the-
oretical difficulties were overcome in order to build a welcoming
legal framework to arbitration. Subsequently, we will put for-
ward the legal restrictions and the role of national courts as
remaining challenges for a further expansion of arbitration in the
region.

As a preliminary statement, let us point gut that: (i) there is no
regional agreement on the topic and (ii) there is not much to say

(1) All translations used in this article were free ones, not based on a professional expertise.

(2) To consult compelling argumenta about this cultural revolution, see WaLD, Arnold and
KaLicgl, Jean (2009), “The Settlement of Disputes between the Public Administration and Pri-
vate Companies by Arbitration under Brazilian Law", in Jowrnal of International Arbitretion, 26
(4): 557-578.
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about domestic laws on international arbitration because the rules
are not homemade. The lack of regional agreement means that
there are no common rules about arbitration applicable to all Latin
American countries. The starting point of this study is thus that
drawing an overview of the region is rather disheartening because
each country establishes its own rules at national level. Hence, in
order to undertake research on this subject, it is necessary to ana-
lyse the countries individually. It appears that any attempt to pro-
pose general rules would certainly overlook the conerete particular-
ities that matter on the daily treatment of the subject. As a result,
the alleged regional approach is challenged by a rather realistic per-
spective. That is, Latin America cannot be considered as a homog-
enous block and the analysis of international arbitration in public
contracts must take into account the different dynamics of each
country.

Regarding the second statement, technically speaking, the
domestic rules about international arbitration are virtually a repro-
duction of the rules enacted by international organizations. As a
result, the countries have only two main concerns on the matter:
(e) to identify the cases in which international arbitration is possi-
ble and {b)to regulate how international arbitration will be inte-
grated into domestic jurisdiction. Apart from those two main con-
cerns, the countries do not really innovate because they usnally
follow what has been established by international organizations.
For example, there is a clear influence of the UNCITRAL (United
Nations Commission on International Trade Law) model law on
International Commercial Arbitration to qualify the content of
what would be international arbitration (1) To illustrate this point,

(1) We are conscious that there is not only one technical concept of arbitration. It is impor-
tant though to mention the one established by the model law of UNCITRAL in its article 1
{Scope of Application);

“(3) An arbitration is international if :

fa) the parties to an arbitration agreement have, af the time of the conclusion of that agreement,
thetr places of business in different States; or

b} one of the following places is situated outside the State in which the parties have their places
of business :

{i) the place of arbitration if delermined in, or pursuant lo, the arbitration agreement;

(i1} eny place where a substantial part of the obligations of the commercial relationship is
to be performed or the ploce with whick the subject-matier of the dispule iz most closely
connected; or

{c) the parties have expressly agreed that the subject maiter of the arbifration agreement relotes
to more than one country” (our emphasis).
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in countries (1) like Colombia (2), Bolivia (3}, Honduras (4), Nicara-
gua (5) and Panama (6}, the criferia to identify an international
arbitration are practically a replica of the cited first article of the
UNCITRAL model law. To sum up, the countries “borrowed” the
three main ecriteria that the model ascertains: (1)the place of
business; (2) the impact of the contract on international trade and
{(3) the explicit agreement of the parties. Likewise, other sets of
rules that come from abroad have worked as a source of ingpiration
for the domestic legislator, such as those of the International Cham-
ber of Commerce (ICC). Consequently, the focus of discussion in
Latin America is not whether the criteria {per se¢) to determine
international arbitration are reasonable. After all, these criteria
were assumed as a valid legal transplant (7). The discussion is
rather concentrated on the concrete identification of cases of inter-
national arbitration and on the means by which arbitration awards
will be guaranteed by domestic jurisdictions.

Given those two preliminary acknowledgments, it seems neces-
sary to assess international arbitration in Latin America under a
broader conceptual sense. That is, the particularities of the coun-
tries must be taken into account since there is no regional agree-
ment on the matter. Besides, even if some arbitration procedures do

(1) In the same sense, the legislations of Argentina, Venezuela, Chile, Ecuador and Peru are
highly influenced by the UNCITRAL model law.

(2) Art. 1: “The arbitration will be infernational when the parties would have agreed in this sense
and when one of the following conditions has been met :

1. the parties to an arbitration agreement have, at the time of the conclusion of thal agreement,
their places of business in different States; or

2. the place where ¢ substantial part of the obligations of the commercial relationship is to be
performed is sifuafed outside the State in which the parties have their pluces of business;

3. the place of arbitration is situaled owlside the State in which the parties have their places of
business if defermined in, or pursuant lo, the arbitration agreement

4. the parites have expressly agreed that the subject matler of the arbitration agreement relales o
more than one couniry.

8. When the litigafion submitled to an arbitral fribunal directly and certainly implies conse-
guences to the International trade” (Law 315 on International Arbitration, 1996).

(8) Art. 71 of the Decree Law 1770 of 1997.

(4) Art. 86 of the Arbitration Law 161 of 2000.

(5) Art. 22 of the Mediation and Arbitration Law 540 of 2005,

(6) Art. 5 of the Decree Law 5 of 1989.

(7) The validity of the legal transplant is something different from the “trangplant effect”.
Even though legal transplants are very often, the process of transplanting a law is not linear.
As Arvind explains “Muck as winemakers claim that a grape variety transplanted outside its notive
terroir produces a different wine notwithstanding that it remaina the same plant, o transplanted law
often functions in o different way in its new home. This will obviously heppen if the transplanted
law is deliberately modified to meet local needs, but transformations may ocour even if the fext of
the rule remains the sume or 1s infended to remain mostly the same” (ARVIND, 2010 : 66).
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not precisely correspond to the alleged technical concept of interna-
tional arbitration, it is interesting to study them due to their impli-
cations on foreign enterprises and investments in Latin America.
Accordingly, we will also highlight some cases of national arbitra-
tion that deserve to be explored because of the legal puzzle they
usually entail for international affairs. For instanee, in Brazil,
although the general arbitration law does not distinguish national
from international arbitration, the weight of the territorial (1) cri-
teria imposes different legal treatments. While an arbitral sentence
awarded in the Brazilian territory is auto-executed, a sentence
given abroad needs to be ratified by the Higher Court of Justice (2)
in order to become effective. Likewise, the status of arbitration
awards varies according to its national or international character.
On the one hand, in the majority of Latin American countries
domestic arbitration enjoys the same status of state jurisdiction;
which means that there is no need to proeeed an exequatur of the
arbitral award. On the other hand, when the award comes from
abroad, a procedure of exequatur is demanded in most countries,
apart from Nicaragua, who represents a noteworthy arbitration
friendly example.

Thus, we will evaluate arbitration in public contracts in Latin
American through a broad perspective, by taking for granted dif-
ferent treatments according to the country and a complex set of
rules that in practice do not really follow fixed divisions between
national and international spheres. We assume that practical
impacts in both national and international spheres go beyond those
fixed divisions. Besides, the fact that the combination of public
contracts with arbitration is a delicate political and economic issue
in the region reinforces the need for such a broad perspective to
deal with the subject. If the general trend is towards the develop-
ment of arbitration, the peculiarities of each country play their role

(1) Another element of the weight of the geographical criteria can be perceived in Brazilian
law of public-private partnership contracts. The law 11.074/2004 introduced the possibility of
using arbitration in public-private partnership contracts (JUusTINO DE OLivEIRA, 2005). However,
the arbitration must take place within the Brazilian territory, even if the arbitrator is foreign
and the rules of international conventions will be applied,

(2) Art. 105, I, was introduced by the Constitutional Amendment No, 45 of 2004, Before the
amendment, the Federal Supreme Court was the competent judicial body for the “exequatur”
of foreign awards,
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to limit the interpretation of the phenomenon by the domestic
judge.

To understand this dynamic, we will first assess the aspects that
show the expansion of the use of arbitration in public contracts (I).
Then, we will examine those that still reflect the restriciions founded
in some Latin American countries to use the institute (II).

I. - THE EXPANSION OF ARBITRATION

In most Latin American countries arbitration enjoys a certain
tradition in the sense that the institute was not legally prohibited.
Historically speaking, it was actually accepfed in the former Span-
ish colonies as a possible way of settling disputes. Conversely, the
possibility of resorting to the institute did not mean that contrac-
tual parties effectively did so frequently. Not only did theoretical
difficulties prevent a larger use of arbitration, but there was also a
lack of legislative policy to incite the development of the institute.
Moreover, the Calvo doctrine (1) served for a long time as a resist-
ant speech against international modes of dispute resolution that
escaped from state jurisdiction.

However, a clear trend towards arbitration in public contracts in
Latin American has emerged over the past twenty years(2). Yet,
this trend has not been carried out at the same rhythm by all coun-
tries. In section (A) we will analyse the different paths of the tra-
dition of arbitration in the region, by taking into account the the-
oretical difficulties to apply arbitration to public law affairs (1) and
the pragmatic view adopted by the countries to implement it in the
1990s as a rather common project (2). In section (B) the legal con-
solidation of this common project will be investigated. We will show
that building a legal apparatus for arbitration meant the constitu-

(1) In 1868, the Argentinean chancellor Carlos Calvo claimed the thesis according to which the
national courts would be the only competent to judge disputes between the State and foreign
parties. This doctrine was contrary to the international diplomatic prineiple that admits the
involvement of the foreign State in order to protect the parties that are legally bound to it by
their nationality. This protection iz based on the fact that thers is no balanced relationship
between State and foreign parties. Therefore, the clause Calvo implied that the State, not indi-
viduals or enterpriges, would abandon one of its recognizing rights within the International Law
gystem. As s result, the international law scholars declared the nullity of the claunse Calvo
because the State could not dispose of its rights (REzEER, 2002 : 277).

{2) While in the 1980s Latin American countries participated to less than 3% of the ICC arbi-
trations, in 2004 this number achieved 11% (ICC Bulletin, 2005).
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tional endorsement of the institute (1) and the extension of its use
to public law affairs (2).

A. — The Different Paths towards Arbitration

The expansion of arbitration has not been homogenous in the
region because of the already different existing practices of arbitra-
tion in each country. Moreover, if the use of arbitration to public
contracts did challenge the pillars of public law in all countries, the
level of resistance to reconsider those pillars varies greatly. It is
thus necessary to verify the legal reasoning applied to surmount the
initial theoretical challenges and the extent of the pragmatic choice
to promote arbitration during the so-called neo-liberal wave. Both
the legal elements of analysis and the political choices are represent-
atives of the fradition that arbitration enjoys in a chosen country.

For instance, in Colombia (1), although the general rule is that all
conflicts that are suitable for settlement may be submitted to arbi-
tration, some issues are excluded by the law from the scope of arbi-
tration (2). The analysis of the legality of administrative acts and
of the application of “exceptional powers” to public contracts can-
not be submitted to arbitration (Posse and Posada, 2008). Moreo-
ver, although the Constitutional Court has accepted that public
entities have the capacity to agree with arbitration, it has imposed
a reserve that has been interpreted in a broad sense by infra-con-
stitutional courts. The Constitutional Court has accepted the capac-
ity of public entities to agree with arbitration if the affair does not
refer to an “administrative decision”. Since the courts have broadly
interprefed the content of “an administrative decision”, arbitra-
tions that include state entities have been restricted {WaLD and
Karigkr, 2009 : 561).

In Brazil, on the other hand, the manifestation of the Federal
Supreme Court (8TF) (3) in favour of arbitration in affairs involv-
ing the State took place much earlier. In 1973 by the bias of the
Lage case law (4), the STF asserted the possibility of the State

(1) To congult a detailed analysis of the restrictions to arbitration in Colambia, see section IT-
A (2 —ii).

(2} Art. 70 of the Law 80 of 1993.

(3} In Portuguese, STF means “Supremo Tribunal Federal”.

(4} Extraordinary Appeal (RE 71467 GB) judged by the Federal Supreme Court on the
14 November of 1973.
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using arbitration, in spite of the lack of specific legislation in this
sense. In the manifestation of Justice (1) Rodrigues Alckmin, he
argues that “the impossibility of the federal government submitting
to arbitration would suppose, even if the law prescribed so, its inca-
pacity to make agreements” (2). Furthermore, the court refutes that
the lack of appeal from an arbitration award violates the Consti-
tution (3), which ensures the full access to State jurisdiction (4).
The principle of “pacta sunt servanda” supported the reasoning.
This principle was pointed out to guarantee the validity of the
arbitration convention, which, according to the justices, did not
mean incompatibility with the monopoly of jurisdiction. After all,
due to the violation of right by the federal government in the Lage
case, a judicial review took place. An evaluation of a potential vio-
lation of rights was not excluded to the court. The court indeed
examined the case and the issued decision required the government
to fulfil its obligations as regards the arbitration convention. It is
the content of the arbitration award that is not accepted as an
object of appeal. Finally, this leading case inaugurated the discus-
sion about the compatibility of arbitration with public law prineci-
ples, but a long path still had to be pursued, which will be evalu-
ated in the next section.

1. The Initial Difficulties

Accepting the State as a part in arbitration imposed some theo-
retical difficulties because of the special legal regime under which the
activities of the State are regulated. By challenging the principles
that denote this special legal regime, arbitration would challenge the
logic of the regime itself. Yet, arbitration was far from being the
only cause that led the doctrine to review the paradigms of Admin-
istrative Law. The need to adapt this special regime to arbitration
was actually just one more symptom of a loudly announced crisis of

(1) The judges of the Federal Supreme Courts of Brazil are called “ministers”.

(2) The whole decision is available at : http :/fwww.jusbrasil.com.br/filedown/dev0/files/ TUS2/
STF/IT/RE_71467_GB %20_14.11.1973.pdf (accessed on the gnd April 2010).

(8) Art. 5, XXXV "Law shall not exclude any offence or threat to rights from judicial con-
sideration”, Constitution of the Federal Republic of Brazil, 1988.

(4} To consult a recent analysis on the matter, ses Armas, Oliver and PIEPER, Thomas (2008),
“Achieving the Intended Purpose of Arbitration Agresments in the U.8. and Brazil — The limited
Scope of Judicial Review of Arbitral Awards under the U.S. Federal Arbitration Act and the
Necessity of a Compromisso under the Brazilian Arbitration Law”, in Revista Brasileira de Arbi-
tragem, Year IV, No. 19, Jul.-Sep.
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Administrative Law (1). Beyond the idea of crisis, the reconsidera-
tion of the main pillars of Administrative Law sounded necessary to
eventually accept the State as a part in arbitration.

First, there would be a tension between arbitration and the prin-
ciple according to which the Administration cannot dispose of the
public interest. This tension derives from the fact that arbitration
implies autonomy of the parties to negotiate their interests and to
deal their rights. The subject of arbitration is supposed to be a
transactional one, which reveals a material eriterion of the use of
arbitration. The nature of the right involved is crucial to define the
possibility of using arbitration as a method of dispute resolution. In
this sense, the impossibility of negotiating the public interest
appeared as a major theoretical obstacle to accept the State or state
entities as part to arbifration. The reasoning was the following:
since the Administration cannot dispose of the public interest, it
would not be able to take part in arbitration.

However, a review of this prineiple was imperative since the
Administration started pursing a new role vis-a-vis the constitu-
ents. The position of the Administration has shifted because the
source of legitimacy of its exorbitant powers has been contested.
The legitimacy of the exorbitant powers used to rely on the imper-
ative goal of ensuring the achievement of the public interest, which
were supposed to prevail over the private ones and, therefore, could
not be disposed of by the Administration. The content of the public
interest, nevertheless, remained vague and eventually was deemed
ag unable to automatically justify the use of exorbitant powers. As
a result, instead of reinforecing its exorbitant powers that used to
constitute a vertical relationship with the constituents, the Admin-
istration sought a rather equivalent set of powers regarding the
constituents (2). Following this, the consequent approximate (3)

{1) To consult one of the works that [aunched the debate in Brazil, see Avila, HUMBERTO BER-
GaMANN (1999), “Repensando o ‘Principio da Supremacia do Interesse Publico sobre o Particu-
lar'’”, in O Direite Publico em Tempos de Crise — Estudos em Homenagem a Buy Ruben Ruschel,
Porto Alegre, Livraria do Advogado. To consult a published thesis that proposed a new para-
digm te Administrative Law, see BINENBOJM, Gustavo (2008), Uma Teoria do Direito Adminis-
trativo — Direitos Fudamentais, Democracia e Constitucionalizacdo, 2° Edition, Renovar.

(2) “The public powers are nwo longer exerted in a auwthorilarian wey, and the democracy is per-
ceived as a convergence of public decisions with the concrele inlerests of the community” {Justen
Filho, 2005, cited in Gama E Sovza Jr., 2005).

(3} It is still an epproxéimate horizontal relationship because the Administration continues to
formally enjoy some special prerogatives.
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horizontal relationship between the Administration and the private
sector ended to somehow mitigate those exorbitant powers. As the
content of the public interest has been challenged, the former logic
of Administrative Law has sounded unsuitable, or even obsolete.

The doctrine has then developed the distinction between primary
and secondary publie interests in order to rethink the circumstances
in which the Administration ecould dispose of them. The primary
public interests would be those that promote the values of the soci-
ety as a whole (justice, democracy, economic development, for
example), while the second range of public interests would concern
to patrimonial ones held by the State or public entities (Gama ®
Souza Jr., 2005). Furthermore, the identification of what the public
interest is has been understood as a strict in concrefo procedure,
which is no longer simply left to a discretionary evaluation of the
civil servant. That is, the use of the principle of proportionality (1)
has been claimed as an important tool to identify what the content
of the public interest is in the concrete case. The principle of pro-
portionality is deemed as an important tool exactly because the
contraposition between public and private interests does not sound
exact anymore. The public interest may also be conceived as a syn-
thesis of several private interests, which means that the senses of
public and private interests can move closer together. “People” is
also from now the plural of “minority” (Rosaxvarrow, 2008: 14)
and the public interest should be understood as “general affention
towards particularities” (Rosawvarrow, 2008: 18). Besides, one
could argue that sometimes the Administration faces several public
interests in place. The conflict between several public interests leads
us to conclude that (7) there is not only one public interest (JorDnZo0,
2009 : 60) and (iz) the Administration cannot legitimate its choice
among several public interests by just mentioning the “principle of
supremacy of public inferest”. The content of the public interest
would then demand a case by case analysis. One could not a priori
establish fhe content of public interest. More importantly, one
could not @ priori ascertain that the public interest will always pre-
vail because the public interest may also correspond to private
interests. Consequently, by following the principle of proportional-

{1} For example, the Lew of Administrative Procedure, No. 9784 of 1999 establishes in the arti-
ele 2 that the Brazilian Administration must comply with the principle of proportionality.
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ity, the concrete verification of the interests in place would assert
the substance of the public interest.

Secondly, there would be a tension between the principle of legal-
ity and the lack of specific laws authorizing the State or public enti-
ties to take part in arbitration. According to the traditional under-
standing of the principle of legality, the Administration can only
act on the basis of a legal authorization (1). Therefore, an enact-
ment of legal provisions allowing the State or public entities to take
part in arbitration would be essential. Nevertheless, the principle of
legality has been also challenged by the aforementioned new per-
spective of Administrative Law. The crisis of the formal law was
one reason for this shift of perspective to interpret administrative
activities. The law sounds unable to provide the adequate regula-
tion to all State activities. Besides, it is no longer the igw the only
legal reference to legitimate administrative acts. The administrative
acts are bound to the Law when they respeet the unity of the legal
system as a whole. The compliance with this “block of legality”
would constitute the prineiple of administrative conformity to the
Law (2) (BixeMBOJM, 2008 : 141). This “block of legality” is led by
the Constitution, which acquired even broader practical functions in
the wake of the crisis of the law (3). The legal system consolidates
its sources not only through rules, but also through constitutional
principles. Therefore, the constitutional endorsement of an issue
would overcome the lack of a specific law to regulate administrative
activities. The Administration may then submit to arbitration with-
out a specific law prescribing so.

Finally, there would be an apparent contradiction between the
principle of transparency and the principle of confidentiality. On
the one hand, public Administrations that comply with the rule of
law must ensure the transparency of their acts, hold procedures
accessible to the constituents and motivate their decigions. On the
other hand, the confidentiality was traditionally recognized as a

(1) This understanding is based on “the doctrine of positive Bindung”, which was influenced
by KELsEN and materialized on the Constitution of Austria of 1920 (art. 18). This doctrine was
the refutation of “the negative Bindung” one, which used to ascribe a large discretionary power
to the Administration (BINEMBOJIM, 2008 :140),

(2) This is the “principio da juridicidade adminisirative”, which was called in this way by
Adolf MERKLY (1935), Teoric General de Derecho Administretivo, p. 132 (cited by BINEMBOIM,
2008 : 141).

(3) Regarding the new paradigms of the Law, see CHEVALLIER, Jacques (1998), “Vers un droit
post-moderne? Les transformations de la régulation juridique”, in Revue du droit public, p. 659.
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main characteristic of arbitration, since the parties can negotiate
the terms in which the decision will be taken and preserve their pri-
vacy. However, if parties of arbitration would be surprised to learn
that the assumption of confidentiality is no longer applicable,
debates among scholars and recent cases laws have showed that
confidentiality is not an inherent attribute of arbitration. For
instance, in the dispute between Esso and the Australian Minister
for Energy and Minerals, the High Court of Australia decided that
confidentiality was not a fundamental feature of arbitration (1).
Likewise, in the case (2) that involved a request of the American
Government for the production of documents used in an interna-
tional arbitration in Switzerland, a Federal Distriet Court decided
that an agreement between the parties or explicit procedural rules
that ensure privacy would be necessary to consider arbitration pro-
ceedings confidential (THoMsoN and Finw, 2007). As a result, the
tension between the principle of transparency and the principle of
confidentiality appears as a “false dilemma” (CaArMoNA, 2004, cited
in GAMA E Souza Jr., 2005). Confidentiality is not an intrinsic char-
acteristic of arbitration, but merely a potential guarantee if it is
agreed by the parties. Hence, the principle of confidentiality is not
an obstacle that would necessarily withdraw the State or public
entities from arbitration.

2. The Promotion of Arbitration during the 1990s

Theoretical initial difficulties were by and large discussed by
scholars not only in Latin American, but also elsewhere (3). How-
ever, one should indicate as a peculiarity of the region the prag-
matic nature of the political decision to overcome them. This polit-
ical decision was justified by three major arguments: (i) the
unsatisfactory performance of national courts, (ii) the lack of exper-
tise of the Judiciary on some matters and (iii) the need for attract-
ing foreign investments to push national development. It was nec-
essary to incite a fast, effective and specialized alternative mode of

{1) Case Law Hsso Australia Resources Lid. et al. v. Plowman.

(2) U.8. cose United States v. Pankandle Eastern Corp, et al.

{8) To consult French works on the subject: “L’arbitrage en droit public”, Etude du groupe
de travail sur I'arbitrage présidé par Daniel LABETOULLE, JCOP, édition administrations, No. 14,
2 avril, 2007; JarrossoN, Charles (1997), “L’arbitrage en droit public”, AJDA4, p. 16; “Régler
autrement les conflits ; conciliation, transaction, arbitrage en matiére administrative”, Etudes du
Conseil d'Elat, 1993.
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dispute resolution in order to demonstrate the commitment of the
country towards private investors.

The fact that this movement towards arbitration took place dur-
ing the so-called necliberal wave of the 1990s was not a coincidence.
The State would no longer act as the main promoter of economic
development, but instead it would seek an optimum legal frame-
work that would encourage private initiatives. Likewise, governing
is no longer seen as an exclusive prerogative of the State (Scott,
2004) and the participation of the private sector in traditional pub-
lic sphere alleviated the vertical preponderant position of the State
regarding the private contractor (FREEMAN, 2000). As a result, the
institute of arbitration was no longer deemed as an outsider of pub-
lic law since some of its principles have been mitigated to adapt to
the new role of the State. In fact, arbitration would rather become
a quite usual type of dispute resolution on public contracts. To give
an extreme example, in Peru, not only the Constitution of 1993
itself establishes the possibility of using international arbifration for
public contracts (1}, but also the article 53 of the Public Procure-
ment Law sets up that the parties may submit the eventual con-
flicts to conciliation or arbitration (2). In this sense, in Peru the use
of arbitration to solve conflicts in public contracts would be the
rule. In this country, it would be actually forbidden to forbid arbi-
tration.

On the same path, Chile (3) enjoys a large tradition on arbitration
(Figueroa Alves, 2008) and serves as a leading case in the expansion
of the subject during the market-oriented reforms. Back to 1943,
the Code of Judicial Organisation (4} already established a whole
chapter about the arbitrators (“De los Jueces Arbitros”). Moreover,
the Decree 2349 of 1978 permitted the State to submit to interna-
tional jurisdiction in the cases of contracts involving economic oper-

(1) Art. 63 “The state and other public enfitics mey submit the confroversies derived from con-
tractual relations fo fribunale constituted by velid treaties. They can also submit them to naliongl
or international arbitration, according to the lmw.”

(2) Art. 53.2: “The controversies thal emerge befween the parties from the conclusion of the con-
tract about implementation, interpretation, cancellafion, inexistence, inefficiency or invalidity will
be seitled trough conciliation andlor arbitration, according to the agreement of the parties, who should
demand the beginning of these procedures at eny Hime before the fulfillment of the confract. This is
an expiring deley,”

{(3) In Chile international arbitration ig ruled by the Law 19.971 of 2004, which is influenced
by the model law of UNCITRAL. Besides, Chile has signed the treaty of the International Centre
for Settlement of Investments Disputes {ICSID).

{4) Law 7.421 of 1943,
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ations. Besides, since 1993 it has been possible to use arbitration in
contracts of concessions, which was broadly supported because arbi-
tration would be able to reduce the transaction costs of the con-
tract (1). To illusirate this point, during an interview on the
29 April of 2005, the Chilean expert Ruffian Lizana declared that
“as well as a contract, arbitration is o financial issue” (LEMES,
2007 :270). Furthermore, it is interesting to note that such a tradi-
tion continues to be the centre of high at{ention.

The contracts of concessions were recently object of the law
No. 20.410 of 2010, which was approved by the Constitutional
Court of Chile on the 27 November of 2009. The law No. 20.410
of 2010 modified the Law of Concessions(2) and intended to
improve the already consolidated arbitral system. One of the inno-
vations is the introduction of “Digpute Boards (3)”, which would be
responsible for a pre-arbifral phase, solving straightway the even-
tual conflicts between the parties. The Dispute Boards or “Paneles
Tecnicos o de Experts” are of ubmost interest because (i) they can
be a solution to the contracts that last long period of time; (4¢) they
intervene immediately, without wasting time with the arbitral or
judicial procedure; (iv) they prevent the eventual problem from
becoming more complex or costly and (v) the parties can resort to
them any time they judge it convenient. Another innovation is the
shift from a system of “arbitration in equity” o a mixed one.
According to the new law, the arbitral commission only can use the
gystem of “arbitration in equity” on the matters regarding the pro-
cedure. The questions of law must be treated under the system of
“arbitration in law” (4). Thirdly, an interdisciplinary council (5) will
be created in the Ministry of Public Works in order fo inform the
development of concessions and promote coordination with the
other Ministries implicated into those projects. Therefore, to sum
up the way the country has considered arbitration as one key ele-
ment of the success of public contracts, the Ministry of Public

(1) “The balance of the concessions is blue” {FALETOVIC, 2007),

{2) The Law of Concessions (DFL No. 164 of 1991) was adapted by the Decree No. 900 of
1996 and recently modified by the law 20.410 of 2010.

(3) The law 20.410 of 2010 modifies the art. 36 of the Decree No. 800, which establishes : “The
technical or economic controversics tho! tssued befween the parties during the implementation of the
contract of concession can be submitted fo the consideration of a Dispute Board through the demand
of any of the parties.”

{4) Art. 1, 18 of the Law 20.410 of 2010.

{8) Art. 1, 2 of the Law 20.410 of 2010,

%




B
.'%

58 JOSE LUIS BENAVIDES AND TARCILA REIS

Works has informed that Chile has passed 48 contracts on infra-
structure for the period between 2008 and 2012, while if we look
back at 1995, the deficit of public transport investment was around
15 % of the national PIB (Ficueroa VALDES, 2008 :80).

Yet, the trend spread in the region in diverse ways. On the one
hand, some countries legally expressed their agreement with the
compatibility of arbitration and public contracts early, as did Ecua-
dor with its law of State Modernization, Privatization and Perform-
ance of Public Services by the private sector in 1994. The decree
No. 2328 that regulates this law establishes the possibility of resort-
ing to an arbitration commission to settle up conflicts between the
parties (1). On the other hand, other countries took more time to
conceive such a change in the treatment of public affairs. For
instance, in Dominican Republic, the steps towards public arbitra-
tion sound continuous but slower. The law used to forbid the use
of arbitration when the State or its related entities were implicated
on the matter (2). In 1987, through the enactment of the Law 50,
the prohibition was suspended for domestic arbitration. Finally, in
2008 the new arbitration law withdrew the prohibition of the code
and explicitly enabled the State to submit to arbitration (3) (WALD
and KavIickr, 2009).

B. — Building a Legal Framework
for Arbitration

The follow-up of the pragmatic political decision towards arbitra-
tion was its necessary consolidation on the legal system. The coun-
tries revised their Constitutions and enacted statutes that would
permit the use of arbitration in public contracts. Although the
country-based particular dynamics we have highlighted, one can
observe a general movement to fabricate an appropriate legal
framework for arbitration. To understand the expression of this
movement in the positive law; in this section we will demonstrate the
constitutional approval arbitration enjoyed in some countries (1) and
the infra-constitutional materialization of the phenomenon regarding

(1) Art. 109: “The controversies belween the contracior wnd the concessionaire regarding the
application, interpretation, implementation and breach of the coniract of concession may be aroused
by any pert before the Arbitrotion Commission”.

(2) Art. 1004 of the Civil Procedure Code.

(3) Art. & of the Law of Commereial Arbitration, No. 489 of 2008.
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public contracts (2). In addition, we will draw attention to the sig-
nificant role the courts played in providing an arbitration welcoming
case law. The convergence of all those elements built a legal system
capacity to operate the alternative mode of dispufe resolution.

1. Constitutional Endorsement of Arbitration

Regarding the constitutional endorsement of arbitration, we iden-
tify three sorts of situations : (Z) countries that have expressly intro-
duced in their Constitutions the State as a part into arbitration;
{7t} countries that have simply introduced in their Constitutions the
general use of arbitration and (i#¢) countries that have not estab-
lished any constitutional provision about arbitration. In this latter
situation, arbitration has been ruled only by statutes and pushed
by the courts, without constitutional endorsement. In this section
we will treat the first and the second cases; that is, the cases that
somehow have been influenced by a constitutional endorsement.

The first case is illustrated by Panama and Peru. It is interesting
to note that since 1972 the Constitution of Panama has already
ascertained the possibility of the President of the Republic submit-
ting the State to arbitration to solve the conflicts in which it is
involved, provided the agreement of the Government Council and
the General Attorney (1). Likewise, as we have mentioned above,
Peru made a significant effort to encourage the use of arbitration.
If the law used to restrict the use of arbitration, the Constitution
of 1993 not only endorsed the institute for general contracts (2), but
also expressly permitted the State and public entities to submit to
arbitration in the case of contractual conflicts.

On the other hand, we observe that Colombia (3}, Ecuador (4), El
Salvador (5), Honduras(6), Paraguay (7), Uruguay (8) and Vene-
zuela (9) decided to legitimate at the constitutional level the arbi-

tration as an alternative mode of dispute resolution in general

(1) Art. 195, 4 of the Political Constitution of the Republic of Panama, 1972,
(2) Art. 62 of the Political Constitution of Peru, 1893,

(8) Political Constitution of Colombia of 1991,

(4) Political Constitution of the Republic of Ecuador of 1998.

(5) Constitution of the Republic of El Salvador of 2000.

(6) Constitution of the Republic of Honduras of 1982.

{7) Constitution of the Republic of Paraguay of 1992.

(8) Constitution of the Oriental Republic of Uruguay of 1968.

(9) Constitution of the Bolivarian Republic of Venezuela of 1999,
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