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«JUDICIAL REVIEW OF ADMINISTRATIVE POWER»

JUDICIAL REVIEW IN A CONTEXT
OF LEGAL INDETERMINACY

EDUARDO JORDÃO

CONTENTS: 1. Introduction. — 2. Canada. — 3. United States of America. — 4. Italy. —
5. France. — 6. Conclusions. – References.

1. Judicial review is an activity directed to guaranteeing that
administrative authorities will comply with the law. But what happens
when it is not clear what the law actually commands in a given case?
How should the courts decide whether the administrative action was
lawful? If the law is not clear, should the courts just defer to the
decision taken by the public administration? Or should they impose
their own views on the issue at hand?

Comparative law provides us with interesting examples of differ-
ent orientations towards this dilemma. I will try to sketch four of them
(France, Italy, Canada and the United States), underlining their dif-
ferences.

My interest today is drawn specifically to the domain of the judicial
review of statutory construction of ambiguous legislation. This seems
like an interesting domain for my inquiry. First, because ambiguity is
increasingly present in statutes in our highly complex and dynamic
society. Second, because the indeterminacy of the law in such cases is
debatable. We will then be able to see differences in the identification
and acknowledgment of indeterminacy by different courts — and also
in the attitudes they take thereafter. And through this domain we will
then have a strong indication of the nature of the institutional rela-
tionship between courts and public administration in each of these
countries.



2. Let me start with Canada. Of particular interest to our inquiry
is the Supreme Court

�
s contextual approach to determining the stan-

dard of review. Canadian administrative law has developed a workable
two-stage structure. First, the Court determines the standard of review
that it will apply. Second, it decides the case using that standard. The
analytical framework used for the first stage was first called the
«pragmatic and functional» approach (see Union des Employés de
Service, Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, 1081). Since the
Supreme Court decision in Dunsmuir, the reformed test is called
«standard of review analysis» (see Dunsmuir v. New Brunswick, [2008],
1 S.C.R. 190, 192).

This analytical framework is relevant especially because, under the
prongs of the test, courts weigh substantial and institutional aspects of
the agency

�
s decision. The framework requires the courts to assess

which institution is better constituted to decide the issue under review.
As a result, if the interpretation of an ambiguous statute entails
policymaking of if it requires a technical evaluation, Courts will defer
to the construction put forth by the agency.

So, for example, the Canadian Supreme Court often bases its
deference on an understanding of the policymaking process in agencies
and executive departments, and it developed the concept of polycen-
tricity. A polycentric issue is one that involves delicate balancing
among different interests. If agencies are competent to resolve polycen-
tric issues, courts should usually defer to their decisions. The Canadian
Supreme Court first used the concept in Pushpanathan v. Canada
(Ministry of Citizenship and Immigration), [1998] 1 S.C.R. 982. Courts
will defer also on issues involving complex and technical assessments
that the agency seems better placed to address, such as antitrust
litigation or financial market regulation. See Canada (Director of
Investigation & Research) v. Southam Inc., [1997] 1 S.C.R. 748,
774-775; and Pezim v. B.C. (Superintendent of Brokers), [1994] 2
S.C.R. 557, 598-99. The Supreme Court referred to three important
dimensions of expertise: (i) the court must characterize the expertise of
the agency in question; (ii) it must consider its own expertise relative
to that of the agency; and (iii) it must identify how the specific issue
before the administrative decisionmaker relates to this expertise. See
Pushpanathan v. Canada (Ministry of Citizenship and Immigration),
[1998] 1 S.C.R. 982, 1007.

Courts seldom apply the non-deferential standard of correctness
to strike down administrative actions, and the few cases where they do
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are ones that raise general questions of law, human rights, constitu-
tional issues, or jurisdictional concerns (for example, Dr. Q v. Coll. Of
Physicians & Surgeons of B.C., [2003] 1 S.C.R. 226). That is: Canadian
courts are prone to identify ambiguity in the law and then move to a
discussion on which is the best institution to resolve the ambiguity. In
so doing, they will most often then not find that it is the administrative
agencies, and not the courts, the better suited to resolve the ambiguity
— and their interpretation will be subjected to a deferential review.

3. In American Law, judicial review of statutory construction is
officially very deferential too — but in practice, that is not always the
case. In reviewing agencies

�
statutory constructions, Courts claim to

apply deferential doctrines, such as Chevron or Skidmore, but many
decisions are based on quite strong judicial readings of statutory
language. The actual impact of the Chevron doctrine is debated. It is
among the most heavily cited cases of all time, and some empirical
studies show that the percentage of administrative decisions that the
federal courts affirmed rose after Chevron. Others, however, have
found that the Supreme Court continues to impose its own interpre-
tations of the law on agencies, often without even citing Chevron.

Even when courts nominally apply Chevron, the deferential orien-
tation is not clear. Under step one of Chevron, Courts are supposed to
assess whether «Congress has directly spoken to the precise question at
issue» (see Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467
U.S. 837, 842 (1984)). In practice, courts use the so-called «traditional
tools of statutory construction» to decide this issue, and sometimes they
reach out to find and resolve ambiguity against agency interpretations.

Courts frequently conclude that a given text is not ambiguous, but
only after a rather long analysis of the purpose of the statute or its
legislative history. In other words, sometimes courts seem to use the
traditional tools of construction in step one to regain the powers of
statutory construction that they lost with Chevron. An example is FDA
v. Brown & Williamson, 52.529 U.S. 120 (2000).

In short: when acknowledging the ambiguity of a given statute,
courts will usually defer to the construction of the administrative
authority. However, Courts are not always ready to admit the exis-
tence of an ambiguity.

4. In Italian case law judicial review has a very curious and
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inconsistent history. It moved from intensive review to deference and
then back again.

Traditionally, Italian courts work within a binary framework,
giving limited review to discretionary decisions and stronger review to
non-discretionary decisions. Administrative discretion (discrezionalità
amministrativa), however, has a very specific meaning in Italian Law:
it corresponds to the balance of competing public interests. Only in
cases requiring balancing do courts engage in limited review; tradition-
ally, judges do not defer to agencies

�
construction of ambiguous

statutory terms.
In this binary context (discretion/non discretion), thus, pure statu-

tory constructions would always give rise to a non-deferential review.
However, during two different periods, judges challenged this binary
orientation to accommodate some decisions of regulatory and antitrust
authorities that did not seem to fit in the binary tradition. Before 1999,
using the concept of «technical discretion» courts applied limited
review to cases where the terms interpreted were «technical» and
«debatable» (see, for example, Cons. St., IV, 12 dicembre 1992, n.
1055; and Cons. St., IV, 30 novembre 1992, n. 986). In 1999, after a
landmark decision, technical discretion became reviewable on non-
deferential terms (Cons. St., IV, 9 aprile 1999, n. 601).

Between 2001 and 2004, courts deferred also to «complex techni-
cal assessments», claiming they involved both complex technical ex-
pertise and policymaking that was better performed by agencies (See,
e.g., Cons. St., VI, 14 marzo 2000, n. 1348; Cons. St., VI, 12 febbraio
2001, n. 652; Cons. St., VI, 20 marzo 2001, n. 1671; Cons. St., VI, 26
luglio 2001, n. 4118).

These two periods brought Italian law closer to American and
Canadian practice. During them, Italian courts explicitly admitted that
the construction of ambiguous legislative terms can give rise to poli-
cymaking and, hence, to limited, «weak» review. However, heavily
criticized by scholars and practitioners, the Consiglio di Stato aban-
doned these concepts, and went back to the binary tradition. Arguing
that its reference to «weak review in cases of complex technical
assessments» had been misinterpreted, the Consiglio di Stato aban-
doned the concept and began to stress that review had only one limit:
the judge could not substitute the decision of the authorities with its
own, and the court must annul the administrative decision and remand
the case back to the agency. See Cons. Stato, VI, 02 marzo 2004, n. 926.
This decision sought to incorporate the new approach into the older
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doctrines. Later cases completely abandoned the previous language,
rejecting «weak review» and characterizing their standard as «full and
particularly penetrating» (pieno e particolarmente penetrante) and «cer-
tainly not weak» (certamente non debole).

The Consiglio di Stato presented no justification for its change of
direction. The judges provided no theoretical explanation to why it was
now possible to review aspects of the decision that were beforehand
deemed to include policymaking. They just started to ignore the
institutional difficulties of review that they had themselves brought up
some years before. The Consiglio di Stato introduced its new approach
by claiming that it was just an explanation of its previous case law—in
fact, it represented a complete change of direction. Whereas it previ-
ously invoked indeterminate legal concepts to justify limited review, it
now uses «full review also in regard to indeterminate legal concepts».
Whereas it previously highlighted the agencies

�
institutional positions

to suggest the need for judicial deference, it now states that a full
review is needed because independent agencies are insulated from the
political arena (fuori del circuito dell’indirizzo politico). In 2002 the
Consiglio di Stato very explicitly affirmed that cases of «complex
technical discretion» involved a combination of technical and admin-
istrative discretion, and hence only limited review was possible. When
it decided to change its orientation and to provide «complete and
effective review», it did not reconsider the degree of pure discretion
embedded in regulatory decisions-it just ignored the issue.

5. Finally, France has had a consistent pattern of non-deferential
review of administrative construction of statutes over its recent legal
history. Judicial review has become progressively less deferential (under
the standard of contrôle normal), and some authors talk about the
decline, or the death, of the deferential standard of review (contrôle
restreint).

Theoretically, French administrative courts apply a deferential
standard of review to highly technical or politically sensitive cases. For
examples of judicial review of technical administrative decisions, see,
e.g., CE Ass., Apr. 27, 1951, Rec. Lebon 236 (applying restricted
review on whether a hair lotion was poisonous); Conseil d

�
État (CE)

Oct. 14, 1960, Rec. Lebon 529, Syndicat Agricole de Lalande-de-
Pomerol (applying restricted review to determine whether a wine was
worthy of an appellation controlée). More recently, some telecommu-
nication regulation cases have also received restricted review due to
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their complexity. See, e.g., Conseil d
�
État (CE) July 10, 2006, Requête

n. 274455 (applying restricted review to determine the distribution of
the costs of the universalization of the service); CE, Dec. 5, 2005,
Requête n. 277441, 277443-277445 (applying restricted review to the
establishment of a price floor regulation to dominant companies). For
examples of judicial review of politically sensitive cases, good ex-
amples are the cases on the so-called mesure de haute police. See
Conseil d

�
État (CE) July 25, 1985, Requête n. 68151; Conseil d

�
État

(CE), Feb. 3, 1975, Requête n. 94108. These cases dealt with measures
against foreigners on French soil and refusals to apply an administra-
tive sanction due to the principle of prosecutorial discretion
(opportunité des poursuites). See Conseil d

�
État (CE), Dec. 30, 2002,

Requête n. 216358; Conseil d
�
État (CE), July 28, 2000, Requête n.

199773.
In practice, however, French courts are clearly less prone to find

instances of highly technical or politically sensitive cases when com-
pared to their Canadian and American counterparts. A good example
of this tendency to overlook technical complexities is the case law on
mergers. The Conseil d

�
État has reviewed for correctness the identi-

fication of the relevant market and the evaluation of anticompetitive
effects, assessed the very existence of a merger, and established the
criteria under which making an «exception for a failing firm» could be
accepted (see, respectively, Conseil d

�
État (CE), Oct. 6 2000, Requête

n. 216645; CE Sect., Apr. 9, 1999, Requête n. 201853; CE Sect., May 31,
2000, Requête n. 213161; CE Sect., Feb. 6, 2004, Requête n. 249267).

Likewise, the political component of many constructions of stat-
utes is not officially recognized in courts. French courts usually claim
legitimacy to interpret ambiguous terms in statutes. See Conseil d

�
État

(CE), June 7, 1999, Requête n. 193438 (broadcasting authority
�
s

domain); Conseil d
�
État (CE), May 18, 1998, Requête n. 182244

(same); Conseil d
�
État (CE), July 30, 1997, Requête n. 153402 (same).

They view such concepts as «legal» because they are in the statutory
text; therefore, the courts can interpret them. French courts define the
realm of law broadly, allowing for far-reaching review. Thus, in cases
where Canadian and American courts would claim that agencies are
better suited to interpret the statutes, French courts would disagree
and impose their own construction.

6. Our comparative account suggests that courts can adopt dif-
ferent orientations when reviewing administrative construction of am-
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biguous statutes. Some will defer to administrative constructions, on
the grounds that the interpretation of statutory terms may require
technical knowledge or entail choices of policies — and that this is
better done by the agencies. Others will impose their own construc-
tions, either by denying the existence of any ambiguity (saying, thus,
that the law is clear) or by claiming that judges are the proper
constructor of statutes.

Having Canada and the United States as the somewhat more
deferent jurisdictions and France and Italy as the somewhat less
deferent, we may want to reflect upon the reasons why they have
adopted these divergent options.

The first temptation might be to associate the options with the
existence or inexistence of administrative courts in a given country.
Being more used to deal with administrative issues and having a
somewhat more similar institutional configuration to the public admin-
istration, administrative courts might feel more comfortable to dig into
administrative issues. This is however countered by the fact that in
Italy they had periods of deference and also by the fact that both in
Italy and in France, the non deferential patterns hold even in instances
where the judicial review is put forward by civil courts, such as, in
France, the review of the acts of the former antitrust agency, le Conseil
de la Concurrence (See, for example, Cour d

�
Appel Paris, 30 mars

2004, SAS Novartis Pharma v. Conseil de la Concurrence and Cour de
Cassation, Chambre Commerciale, 29 juin 2007, Bouygues Télécom.
See also Cour de Cassation, Chambre Commerciale, 31 janvier 2006,
Colas Midi Mediterranée/Bonna sabla et autres).

A second explanation might be related to the diffusion and influ-
ence of the movement of legal realism in the legal education of a given
country. Legal realists tend to be skeptical about the limits of the law
- and they were more influential in Canada and the US than in France
and Italy. Their influence in academia might have something to do with
the education of judges that are more prone to identify issues of
policymaking in the mere interpretation of statutes. But this intuition
would certainly require further investigation.
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