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Re su men:

Para em pren der el es tu dio del de sa rro llo de la fi lo so fía del de re cho en
Bra sil en el si glo vein te, el ar tícu lo se di vi de en 4 par tes dis tin tas: La pri -
me ra se en fo ca al fun da men to de la edu ca ción su pe rior en el país. La se -
gun da des cri be el na ci mien to y de sa rro llo de un tipo de fi lo so fía del de re -
cho que prác ti ca men te ocu pa todo el si glo vein te, un tipo de fi lo so fía del
de re cho que se ca rac te ri za por una fuer te pre sen cia de un pen sa mien to
ju rí di co re tó ri co y hu ma nis ta, el cual ca re cía de con tor nos pre ci sos en tre 
la so cio lo gía, his to ria, fi lo so fía ge ne ral y fi lo so fía ju rí di ca. La ter ce ra par -
te des ta ca el na ci mien to de una fi lo so fía en Bra sil pro pia de la aca de mia
uni ver si ta ria, pro fe sio nal y téc ni ca, la cual co exis te con la fi lo so fía del
de re cho que se ge ne ra en las fa cul ta des de de re cho. Esta ter ce ra eta pa
ini cia con la fun da ción de la Uni ver si dad de Sao Pau lo en 1934 y si gue
una “his to ria pa ra le la” con la fi lo so fía que con ti núa has ta nues tros días.
Se ca rac te ri za por una ob se sión con los as pec tos me to do ló gi cos, una
pre ci sión con cep tual por otra par te y una orien ta ción ha cia la his to ria de 

179PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 179-224

* This is an ex ten ded and mo di fied ver sion of the es say Pat ta ro, Enri co & Ro -
ver si, Con ra do. “Phi lo sophy of law in Bra zil in the twen tieth cen tury”. In: A Trea ti -
se of Le gal Phi lo sophy and Ge ne ral Ju ris pru den ce, New York, v. 12, Sprin ger 2014. 
On print.

** Ro nal do Por to Ma ce do Ju nior, Asso cia te Pro fes sor at USP Law School and
Di rei to GV, ro nal do.ma ce do@te rra.com.br
         Car la Hen rie te Be vi lac qua Pic co lo, Mas ter in Law at USP.



la fi lo so fía con au to res clá si cos por la otra, la cual, por cier to, guar da un
re la ti vo in te rés en la fi lo so fía del de re cho en ten di da en sen ti do es tric to.
Una cuar ta eta pa, que ini cia en la pri me ra dé ca da del si glo vein tiu no, se
ca rac te ri za por una li mi ta da agen da de dis cu sio nes y tra ba jo teó ri co he -
cho por fi ló so fos pro fe sio na les y al gún tra ba jo he cho en las fa cul ta des de 
de re cho.

Pa la bras cla ve:

Fi lo so fía del de re cho, en se ñan za del de re cho, re cep ción dela
fi lo so fía del de re cho, cul tu ra ju rí di ca, Bra sil.

Abstract:

The text di vi des the de ve lop ment of Phi lo sophy of Law in Bra zil in twen -
tieth cen tury in four se pa ra te sta ges. The first starts with the foun da tion of
hig her edu ca tion in Bra zil and goes through the turn of the ni ne teenth cen -
tury. The se cond sta ge cha rac te ri zes the emer gen ce and de ve lop ment of a
type of le gal phi lo sophy that lasts al most through the en ti re twen tieth cen -
tury. This could be cha rac te ri zed by the pre sen ce of a hu ma nist and rhe to -
ric le gal thin king, of ten lac king clear boun da ries bet ween so cio logy, his -
tory, ge ne ral phi lo sophy and le gal phi lo sophy. The third sta ge is mar ked
by the emer gen ce of a pro fes sio nal, tech ni cal, uni ver sity-orien ted aca de mic 
phi lo sophy in Bra zil and its coe xis ten ce with the phi lo sophy of law pro du -
ced in law schools. This sta ge be gan with the foun da tion of the Uni ver sity
of Sao Pau lo in 1934 and it fo llows a “pa ra llel his tory” of Phi lo sophy in
Bra zil, re mai ning un til our days. Obses sion with met ho do lo gies, con cep tual 
ac cu racy and orien ta tion to the his tory of phi lo sophy, es pe cially among
clas si cal aut hors, are its dis tin guis hing fea tu res, as it is litt le con cer ned
with phi lo sophy of law in a strict sen se. A fourth sta ge, which be gan in the
first de ca de of the twenty-first cen tury, is mar ked by a re du ced agen da of
dis cus sions and theo re ti cal work by pro fes sio nal phi lo sop hers and some

works per for med by law schools.
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SUMMARY: I. In tro duc tion. II. Le gal Courses in Brazil and the
Buildup of the Na tional Elite. The Le gal In her i -
tance be fore the Twen ti eth Cen tury. III. The Le gal
Philo soph i cal Thought of the Be gin ning of the
Twen ti eth Cen tury. IV. The Cre ation of the School
of Phi los o phy: Pro fes sional Phi los o phers. V. The
Tra di tion of Le gal Phi los o phers and the Bra zil ian
In sti tute of Phi los o phy (IBF). Miguel Reale: a New
Chap ter in the Phi los o phy of Ju rists. VI. The
1960s: In creas ingly Sep a rate Paths. VII. The Be -
gin ning of a Dif fi cult Di a logue and a Risky Over -
view of Pres ent Mo ment. VIII. Bib li og ra phy.

I. INTRODUCTION

It is com monly noted that the prob lem of phi los o phy be gins 
with its own def i ni tion. Bra zil ian philo soph i cal thoughts in
the twen ti eth cen tury are un der the same pre lim i nary is -
sue, which re lates to de ter min ing what should be con sid -
ered philo soph i cal pro duc tion and, es pe cially, the Phi los o -
phy of Law in Brazil. More over, Phi los o phy of law stud ies
philo soph i cal prob lems raised by the prac tice of law and is
some how par a sitic upon the phi los o phy of eth ics, mind,
and ac tion.

Law schools have played in Brazil, like other West ern
coun tries, a key role in dis sem i nat ing and ex pand ing a ge -
ner i cally called hu man is tic cul ture that tran scended the
lim its of law it self as a dis ci pline of knowl edge. For this rea -
son, this text is di vided into four sep a rate stages. The first
one starts with the foun da tion of higher ed u ca tion in Brazil 
and goes through the turn of the nine teenth cen tury. We
will very briefly re cast this is sue just to make the rest of the 
ar gu ments con cern ing XX cen tury more in tel li gi ble. The
sec ond stage char ac ter izes the emer gence and de vel op ment 
of a type of le gal phi los o phy that lasts al most through the
en tire twen ti eth cen tury. This could be char ac ter ized by the 
pres ence of a hu man ist and rhet o ric le gal think ing, of ten
lack ing clear bound aries be tween so ci ol ogy, his tory, gen eral 
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phi los o phy and le gal phi los o phy. The third stage is marked
by the emer gence of a pro fes sional, tech ni cal, uni ver -
sity-ori ented ac a demic phi los o phy in Brazil (es pe cially as
an out come of the cre ation of the first schools of phi los o -
phy) and its co ex is tence with the phi los o phy of law pro -
duced in law schools. This stage be gan with the foun da tion
of the Uni ver sity of Sao Paulo in 1934 and it fol lows a “par -
al lel his tory” of Phi los o phy in Brazil, re main ing un til our
days. Ob ses sion with meth od ol o gies, con cep tual ac cu racy
and ori en ta tion to the his tory of phi los o phy, es pe cially
among clas si cal au thors, are its dis tin guish ing fea tures, as
it is lit tle con cerned with phi los o phy of law in a strict sense. 
A fourth stage, which be gan in the first de cade of the
twenty-first cen tury, is marked by a re duced agenda of dis -
cus sions and the o ret i cal work by pro fes sional phi los o phers
and some works per formed by law schools.

II. LEGAL COURSES IN BRAZIL AND THE BUILDUP

      OF THE NATIONAL ELITE. THE LEGAL INHERITANCE

      BE FORE THE TWENTIETH CENTURY

1. Over view

The His tory of Phi los o phy of Law in Brazil dates back to
co lo nial times, which makes it un con ceiv able to sep a rate it
from the Phi los o phy of Law in Por tu gal. The first law grad u -
ates in Brazil were ed u cated in Eu rope, es pe cially in Por tu -
gal, where they ab sorbed the cul ture and tra di tion of Lusi -
ta nian le gal stud ies and where they came from to play
var i ous roles in the cul tural, po lit i cal and eco nomic elite in
Brazil.1 A sim i lar sit u a tion is found in most of Latin Ameri-
can coun tries of that time.
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One of the ear li est philo soph i cal man i fes ta tions in Bra zil -
ian was seen upon the Bra zil ian in de pend ence in 1822, be -
fore the foun da tion of the two law schools in 1827. In flu -
enced by the French En light en ment, Fa ther Diogo Antônio
Feijó (1784-1843) and Martim Fran cisco (1775-1844)
brought the first courses on some of the main phi los o phers
of the French Rev o lu tion. Martim Fran cisco has even
taught a course on Kant in Brazil be tween 1805 and 1810,
which cer tainly rep re sented a re mark able fact given that
Kant ian ism would take lon ger to get to core coun tries such
as France. It is worth not ing, how ever, that Kant and the
En light en ment were “re ceived” more as ex pres sions of lib er -
al ism than as an out come of the philo soph i cal rev o lu tion
that they would rep re sent, in par tic u lar, in epis te mol ogy.2

As late as in 1827, the newly in de pend ent Brazil or ga -
nized, upon de cree of its em peror, the first law courses, one 
in the North east ern por tion of Brazil, in Olin da, later moved 
to Recife, and an other in the South east, in São Paulo. That
was the foun da tional mo ment not only for le gal stud ies in
Brazil, but also for hu man is tic higher ed u ca tion. How ever,
a greater dis tance be tween Por tu guese and Bra zil ian in tel -
lec tual ity was only wit nessed many de cades later. The cre -
ation of law courses, how ever, stems di rectly from a new
po lit i cal in sti tu tional de sign for the coun try and brought
new in tel lec tual in flu ences like ro man ti cism in lit er a ture
and lib eral ideas in pol i tics.

Hence, the un veil ing of the na tional state and lib er al ism
emerge as two cen tral is sues in the setup of the first Bra zil -
ian re flec tion on phi los o phy of law.3 In ter est ingly, how ever,
a lib eral le gal-philo soph i cal con scious ness lived am biv a -
lently with the main te nance of slav ery, abol ished in Brazil
as late as in 1888. As pointed out by José Reinaldo Lima
Lopes, “A lib eral and en light ened rev o lu tion ary per spec tive

183

REMARKS ON THE PHILOSOPHY OF LAW IN BRAZIL

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 179-224

2  Ferraz Jr, T. S., “A filosofia do direito no Brasil”, Revista Brasileira

de Filosofia, São Paulo, vol. XLV, Fasc. 197 - Jan u ary-Feb ru ary-March,
2000, pp. 12-30.

3 Lima Lopes, J. R., op. cit.



ca pa ble of un der tak ing large dem on stra tions to de fend in di -
vid ual free dom, co ex isted un eas ily —from a the o ret i cal
point of view— with slav ery. But it took up a num ber of ar -
gu ments to ra tio nal ize this re stricted uni ver sal iza tion of
civil rights. Even the Amer i can Rev o lu tion and the French
Rev o lu tion had to live with this kind of con tra dic tion ... And 
the rev o lu tion ary and civ i liz ing France, af ter abol ish ing
slav ery in its ter ri tory and col o nies, as or dered by the Con -
ven tion of Feb ru ary 4, 1794, had sec ond thoughts in 1802,
and en hanced both slav ery and traf fick ing in the col o nies,
putt ing an end to equal rights”.4 Such non-Re pub li can
thought, how ever, re mained alive dur ing this pe riod.
Among its rep re sen ta tives, José Maria Corrêa de Sá e
Benevides (1833-1901), from the fac ulty of the Faculdade
de São Paulo, stood apart as a fol lower of theo log i cal nat u -
ral law, re ly ing es pe cially on the doc trine of the Cath o lic
Church. He re pelled Comte’ pos i tiv ism firstly be cause it is
not based on be lief in God and im mor tal ity of the soul and,
sec ondly, be cause it as serts that mo ral ity should be sub or -
di nate to so ci ol ogy.5

The Law Schools, how ever, were not only law-teach ing
sites. In gen eral, gen er a list ed u ca tion had a strong hu man -
is tic com po nent. More of ten than not, stu dents would en -
gage in dis cus sions on arts, pol i tics, lit er ary crit i cism and
sci ence, as well as laws. Clas sic writ ers of Bra zil ian lit er a -
ture, in clud ing Álvares de Azevedo, Cas tro Alves and José
de Alencar are some ex am ples of the dom i nant type of ed u -
ca tion. The im pact of Law Schools is also strongly felt in the 
de vel op ment of so cial sci ences in Brazil. Vir tu ally all clas si -
cal so cial think ers from Brazil came from law schools.

This gen er a list and in ter dis ci plin ary sce nario pro moted
the first in tel lec tual stud ies and ef forts to wards a Phi los o -
phy of Law. First, it is born as a phi los o phy of ju rists trained 
in a rhet o ric tra di tion com monly known as lawyeristic
(bacharelismo), marked by clas si cal and gen eral hu man ism, 
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generalism, er u di tion, in flu enced by the Belle Époque and
lack ing ac a demic and meth od olog i cal ac cu racy in treat ing
au thors and ideas. The na tional elite ul ti mately re ver ber -
ates the Eu ro pean philo soph i cal the o ret i cal de bate with out
nec es sar ily di gest ing it with the rig ors with which it was de -
vel oped and de signed in Eu ro pean cit ies, es pe cially Paris
and Lis bon. It can be said that the le gal philo soph i cal in tel -
lec tual pro duc tion of that time rep re sents much more an
ef fort to dis sem i nate the main stream of Eu ro pean thought
than the pro duc tion of a na tional philo soph i cal thought.6

The Bra zil ian so cial thought had evolved dif fer ently, as it
fo cused on Bra zil ian facts and re al i ties, gain ing its own
iden tity and, to some unique ex tent, long be fore the gen eral 
phi los o phy and phi los o phy of law in par tic u lar. Such eclec -
tic ac a demic en vi ron ment, a lawyeristic one,7 is still alive
and pres ent in most Bra zil ian law schools of the twenty-
first cen tury. Nev er the less, some works of in tel lec tual value 
were pro duced by these le gal phi los o phers.

De spite this, we can state that the way Eu ro pean ideas
have spread across Brazil marks a field of orig i nal ity,
though, in most cases, the in cor po ra tion of cer tain ideas is
less due to the philo soph i cal mer its than to its po lit i cal and 
ideo log i cal func tion in the Bra zil ian po lit i cal and le gal sce -
nario.8

2. The Main Ref er ences of the Pe riod

Even dur ing the co lo nial pe riod, a case in point was
Tomás Antônio Gonzaga (1744-1809), au thor of the Tratado 
de Direito Nat u ral. He de vel oped his lib er tar ian po lit i cal
ideas and was sent to ex ile for hav ing al leg edly par tic i pated
in the move ment known as Minas Con spir acy (Inconfidência 
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Mineira), a fa mous chap ter in Bra zil ian his tory in which the 
Por tu guese au thor ity was chal lenged by the set tlers. Al -
though his nat u ral law les sons with theo log i cal nu ances
did not bring ma jor in no va tions, they con sisted of a sys -
tem atic and clear out line of the think ing of some au thors,
in clud ing Heinécio, Puffendorf and Grotius, the lat ter crit i -
cized for de sign ing a nat u ral law that was apart of God’s ex -
is tence.

In the nine teenth cen tury, sev eral names are re lated to
the Phi los o phy of Law, usu ally pro fes sors of Sao Paulo.
José Maria de Avelar Brotero (1798-1878) was the first Pro -
fes sor of Nat u ral Law (even tu ally re placed by Phi los o phy
and Gen eral The ory of Law) of the newly es tab lished Law
School of São Paulo. In 1829, he pub lished a com pen dium
in tro duc ing the sub ject of Nat u ral Law to be used by his
stu dents. His classes were un der pinned by the au thors that 
in cluded Mably, Holbach, Helvetius, Perreau and Cabanis
and ex posed avant-garde opin ions, clearly at odds with the
pre vail ing doc trine in Por tu gal, such as the con cept that
mar riage was an agree ment based on mu tual con sent, and
di vorce was the only pos si ble moral so lu tion in the ab sence
of such a mu tual agree ment and spouses should have
equal rights.

The foun da tion of the Law School of Sao Paulo in 1827
arises when, some how, Eu ro pean philo soph i cal in flu ences
were al ready pres ent (es pe cially Grotius, Pufendorf, Heinéc- 
cio, Filangieri, Beccaria, Bentham and Adam Smith). How -
ever, the foun da tion of the le gal course con sol i dated this in -
flu ence.9

As seen be fore, Kant was al ready known. How ever, late in 
the 1830s, Kant ian ism be gan to wield a more pow er ful in -
flu ence, par tic u larly through the work of a smaller Kantian, 
named Karl Chris tian Krause (1791-1832), brought to
Brazil by the hands of a Ger man im mi grant, Jul ius Frank
(1808-1841), who taught in prep schools for ad mis sion to
law school. This Kantian pres ence, though some what am -
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big u ous, is felt on the thought of Tobias Barreto (1839-
1889), one of the ju rists—phi los o phers who stands out in
this pe riod. The pro fes sor from the “School of Recife” rep re -
sented a sig nif i cant ef fort to dis en gage the Bra zil ian le gal
thought from the old Por tu guese Law, still very rooted in
praxis and a scholar style. He re belled pre cisely against
Praxis and Scholar Styles, tak ing nat u ral sci ences as a
meth od olog i cal model to be fol lowed also by le gal sci ence.
Driven away from the School of Ex e ge sis and Pandectists,
which had the peak of his in flu ence in the first half of the
nine teenth cen tury, Barreto was one of the au thors who
most con trib uted to bring ing so cio log i cal and an thro po log i -
cal stud ies to ju rists. Barreto com bined in a syn cret ic and
lit tle con sis tent way the evolutionism of Ernst Haeckel, a
rep u ta ble au thor among cult read ers of Brazil, and also
Jhering and Herman Post, with the Krausist Kant ian ism.
He forged a kind of so ci ol ogy of Nat u ral Law. An other pro -
fes sor of Nat u ral Law in Sao Paul was João Theodoro Xa vier 
(1828-1878), also re spon si ble for the dis sem i na tion of Karl
Krause and Hein rich Ahrens’ ideas. These the o ret i cal ref er -
ences were re mark able in the ed u ca tion of an other im por -
tant Bra zil ian ju rist and thinker of the nine teenth cen tury,
which fore casts his in flu ence into the twen ti eth cen tury,
Clovis Bevilacqua (1859-1944).

It is im por tant to re mem ber, as high lighted that this gen -
er a tion of ju rists is also marked by the strong in flu ence of a 
“prac ti cal ap proach” of Por tu guese phi los o phy, com pletely
averse to pure meta phys ics.10 Per haps this is a sat is fac tory
ex pla na tion for the fact that there had not been in Brazil a
phi los o pher of Law it self, but, for ex am ple, great Pri vate
Law the o rists who used their eclec tic phi los o phy knowl edge 
to build their works. Ac cord ing to Clovis Bevilacqua re spon -
si ble for draft ing the Civil Code of 1916, “if some day we
could pro duce fur ther philo soph i cal works, it will not
emerge from the heights of meta phys ics” [apud COSTA:
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1956, 442 my trans la tion].11 In fact, the “prac ti cal ap -
proach” that dom i nated the works in Law Schools would
not al low us ex pect ing some thing dif fer ent, at least in the
near fu ture. The prac ti cal ap proach, how ever, was not syn -
on y mous with lack of the o ries or re flec tion on Law. In flu -
enced by the evolutionism of Tobias Barreto, Bevilacqua
com bined it with the idea that the Law would rep re sent
fight (Jhering)

Also note wor thy is the fact that, around 1854, João
Chrispiniano Soares (1809-1876), pro fes sor of Ro man Law
at the School of Law in São Paulo, em braced the in flu ence
of pandectism and Savigny’s ideas. This in flu ence was to be 
re mark able on the model of ex e ge sis and sys tem ati za tion
fol lowed by sev eral prom i nent ju rists and cod ers, such as
Bevilacqua, Teixeira de Freitas and Conselheiro Ribas. In
the lat ter’s Civil Law course, we can also see no ta ble in flu -
ences and a large num ber of quo ta tions from Ger man writ -
ers, in clud ing Arndts, Buchardi, Cramer, Disksen, Glück,
Puchta and oth ers.12

Teixeira de Freitas (1816-1883) drafted a Gen eral Code,
sup posed to be above other civil, crim i nal and pro ce dural
laws, con tain ing stan dards for the ap pli ca tion, in ter pre ta -
tion, va lid ity and term of ef fec tive ness, as well as cri te ria for 
re solv ing con flicts of laws in time and space. Al though his
work and ef forts were not ac cepted in Brazil, he in spired
the log i cal struc ture of the Civil Code of the Em pire of Ja -
pan of 1898, the Laws and Gen eral Rules and Sources of
Law of the Vat i can in 1929, the Ital ian Civil Code of 1942,
and the re view of the French Civil Code in the 1930s. In
Latin Amer ica, his works served as a ba sis for the civil
codes of Ar gen tina, Par a guay and Uru guay. This is a fur -
ther ex am ple of an in tel lec tual man of le gal sci ences, cul -
tured and learned on phi los o phy, but whose in tel lec tual po -
ten tial be came fa mous for his role in prac ti cal mat ters such 
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as the cre ation of a code of laws. His work is marked by the 
traits of the Bra zil ian le gal think ing of this time, lit tle fo -
cused on purely meta phys i cal ques tions and more ori ented
to prac ti cal is sues. How ever, the ge nius of Teixeira de
Freitas shows an es pe cially deeper con cern for philo soph i -
cal di men sions of pri vate law, rarely seen among his
peers.13

Silvio Romero (1851-1914) is an other prom i nent au thor
in this turn of the cen tury, re spon si ble for dis sem i nat ing in 
Brazil an eclec tic con cept of Spencerian evolutionism and
sci en tific-pos i tive ori en ta tion to the Law, heavily in flu enced
by the Eng lish evo lu tion ist Thomas Huxley14. Pedro Lessa
(1859-1921), in Sao Paulo, was also for a “pos i tive” phi los o -
phy, adopt ing the prin ci ples and meth ods of Comte,
Spencer, Stu art Mill, among oth ers15. De spite a strong op -
po si tion from rep re sen ta tives of Scho las ti cism in Brazil es -
pe cially Soriano Sousa (1833-1895), from the North, and
João Mendes Ju nior (1856-1923) from the South this sci en -
tific-pos i tive ap proach of Law, where we can in clude the
names of Clovis Bevilacqua and Pontes de Miranda, pre -
vailed un til late in the 1930s. Since then, new doc trinal
cur rents have been ab sorbed by the Bra zil ian le gal thought, 
such as Husserl’s phe nom en ol ogy, ex is ten tial phi los o phy
and Marx ism.

In short, pos i tiv ism and its scientistic am bi tion,
evolutionism and clas si cal scho las ti cism on the one hand,
as the o ret i cal frame works, and a strong ori en ta tion to le gal
prac tice, mark the in cep tion of the Bra zil ian le gal think ing.
In the words of Lima Lopes, “The the o ret i cal dis cus sion in
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Esboço, Rio de Ja neiro, Typographia Uni ver sal de Laemmert, 1864.
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15 See Lessa, P., 1912. Estudos de filosofia do direito, Rio de Ja neiro, F.

Alves. and also Lessa, P., Dissertações e polêmicas - Estudos jurídicos, Rio
de Ja neiro, Tipografia do Jornal do Comércio, 1909.



the sec ond half of the cen tury (the gen er a tion of 1870, the
so-called Bra zil ian Enlightment) shows the need to over come 
the tra di tion al ist Nat u ral Law that pre vailed. The al ter na -
tive that emerges is the sci ence: here, as al most ev ery -
where, what goes into ef fect are forms of nat u ral ism”.16

These fea tures go be yond the nine teenth cen tury to min gle
with the be gin ning of the twen ti eth cen tury, as dis cussed
be low. This new ap proach to le gal think ing dealt with a of -
ten men tioned “di lemma be tween the real coun try and the
le gal coun try”, the “Liv ing Law and the Law doc trin ally con -
structed”, of fer ing a clear re sponse to it. Ac cord ing to it that 
sci ence of law should fo cus on the real law and aban don
the meta phys ics of ide al is tic le gal doc trine.

III. THE LEGAL PHILOSOPHICAL THOUGHT

        OF THE BEGINNING OF THE TWENTIETH CENTURY

The late nine teenth cen tury is the be gin ning of the Re -
pub li can de cen tral iza tion and even tu ally con sol i dated the
state of São Paulo as the new hub of the Bra zil ian econ omy
due to the cof fee-cen tered econ omy. This fact will have an
im pact both from a cul tural and from a philo soph i cal point
of view. These changes un der pin the emer gence, early in
the twen ti eth cen tury, of a new em pha sis on re flec tion wed -
ded to dog matic prac tice, less stick to the di lemma be tween 
the Liv ing Law and the Law doc trin ally con structed. Some
in flu en tial works mark out the new meth od olog i cal re quire -
ments that will res o nate in the work of le gal phi los o phers.
João Mendes Ju nior, for ex am ple, tried to out line a role for
phi los o phy of law as a kind of ba sic doc trine of le gal sci -
ence. Fran cisco Cam pos as signed to le gal doc trine the task
of de vis ing gen eral prin ci ples of law and es tab lish ing how to 
build up the le gal phe nom e non. Pedro Lessa and João
Arruda fo cused on meth od olog i cal is sues con cern ing sci en -
tific study of law. Pontes de Miranda also fol lowed a sci en -
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tific meth od olog i cal path. How ever, in his view so ci ol ogy is
the sci en tific model that should guide le gal in ves ti ga tion.17

From a cul tural stand point, the last de cades of the nine -
teenth cen tury had gen er ated the Bra zil ian Enlightment18,
which stemmed from a di rect con tact with the Eu ro pean
cul ture and par tic u larly with France. It pro duced the ideas
of evo lu tion, bi o log i cal and so cial Dar win ism, pos i tiv ism
and ma te ri al ism. These ideas are em braced by the Bra zil ian 
lo cal elites, who draw themes and as pects that are closer to 
them. Pos i tiv ism has an enor mous bear ing on the mil i tary
and sci en tific arena. How ever, it is not sim i larly pres ent in
the Schools of Law, the main site of philo soph i cal con jec -
tures of that time. As pointed out by João Cruz Costa, “pos -
i tiv ism was in cor po rated into the Por tu guese and Bra zil ian
cul ture not for its philo soph i cal mer its, but be cause it
served a po lit i cal-his tor i cal move ment.19

The 1920s and 1930s have pro foundly in flu enced the le -
gal thought of all the Eu ro pean le gal tra di tion. In Brazil, it
was not dif fer ent. Po lit i cal changes are pro found and ex -
treme. Huge ideo log i cal con flicts be tween so cial ism, lib er al -
ism, fas cism and corporatism would leave foot prints in both 
the pub lic and in the pri vate law. In the pri vate arena, re -
forms to the Code of Ob li ga tions and Fam ily are planned.
Al though such re forms were not brought to fru ition, they
op posed lib eral thoughts to fas cist corporatism (par tic u larly 
in flu en tial in Bra zil ian la bor law and so cial se cu rity pol i -
cies).20 With this re spect, a case in point is the le gal the o ret -
i cal de bate, which stroke the Vargas Era (pe riod Brazil was
gov erned by Pres i dent Getulio Vargas 1930-1945), be tween
two dis agree ing views on the role of ju rists and the role of
pri vate law. The main char ac ter of such de bate is
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universidade, São Paulo, EDUSP, 1927.
19 Reale, Filosofia..., cit., p. 137. Trans la tion mine.
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Waldemar Ferreira (1865-1964), Pro fes sor of the School of
Law of São Paulo, and Oliveira Vianna (1883-1951), Le gal
Ad viser for the Min is try of La bor, also a so ci ol o gist and ju -
rist, a Pro fes sor in Rio de Ja neiro. The for mer makes a clas -
sic de fense of lib eral thought.21 He ar gues that lib er al ism is
in con sis tent with la bor courts as those shaped up in a
corporatist model in Brazil, com pletely at odds with the
stan dards of pri vate law. Oliveira Vianna de fends the need
for a strong State in ter ven tion to im ple ment a na tional de -
vel op ment pro ject.22 Vianna’s corporatist model, suc cess ful
in the Vargas Era, has con sid er ably im pinged the po lit i cal
and le gal de bate that con tin ued through the fol low ing de -
cades.

In the field of Pub lic Law, a com pre hen sive ad min is tra -
tive re form is un der taken un der the com mand of some so -
cial think ers, such as Oliveira Vianna, and phi los o phers of
law, such as Fran cisco Cam pos (1891-1968), who authored 
the Au thor i tar ian Con sti tu tional Char ter of 1937 and the
re form that cre ated the “In tro duc tion to Sci ence of Law”
(mostly fo cused on the main cat e go ries of le gal dog mat ics).
One of the hey days of this re form was the cre ation of ex ams 
for pub lic of fices, grad u ally re plac ing ap point ments and al -
low ing the es tab lish ment of a pro fes sional bu reau cracy
apart from the tra di tional patrimonialism and de rived from
the ur ban mid dle class.23 How ever, even late in the 1930’s,
in flu en tial Cath o lic sec tors as sem bled around Alceu Amor -
oso Lima (1893-1983) and Priest Leonel Franca (1893-
1948) to come up with an al ter na tive to the sys tem of vo ca -
tional schools. In spired by the me di eval uni ver sity cor po ra -
tions, which put the sci ence and tech niques un der the um -
brella of phi los o phy and the ol ogy, they shaped up the
foun da tions for a move ment that even tu ally re sulted in the
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trabalho, São Paulo, Freitas Bustos, 1938.
22 Vianna, Fran cisco José de Oliveira, Problemas de direito corporativo,

Rio de Ja neiro, Livraria José Olympio Ed., 1938.
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Cath o lic Uni ver sity of Rio de Ja neiro (Pontifícia Universidade 
Católica do Rio de Ja neiro). This en vi ron ment wit nessed a
con tin u ing in flu ence of Saint Thomas Aqui nas’ re li gious
thought, which re mained pres ent in the nat u ral law think -
ing in law schools.24

This strongly eclec tic posi tiv ist, evo lu tion ist and nat u ral -
ist mindset, which co ex isted with a strong pres ence of the
Cath o lic thought and an in flow of the non-lib eral ideas that 
marked the au thor i tar ian fas cist and com mu nist think ing25

was the dom i nant in tel lec tual con text in Brazil from 1930
to 1940. In 1940, Miguel Reale (1910-2006), pub lished
Fundamentos do Direito (1940), which caused a shift in the
le gal and philo soph i cal sce nario of the post war pe riod. Be -
fore an a lyz ing it, we should first de scribe (as we will do in
the next sec tion) a new philo soph i cal in tel lec tual force that
be gan in Brazil with the cre ation of the Uni ver sity of Sao
Paulo.

IV. THE CREATION OF THE SCHOOL OF PHILOSOPHY:
      PROFESSIONAL PHILOSOPHERS

1. The Foun da tion of Uni ver sity of São Paulo (USP)
        and the “French Mis sion”

It is worth not ing that in gen eral many works con cerned
with so cial the ory and phi los o phy of the be gin ning of the
XX cen tury is made by ju rists spe cial ized in other branches 
of le gal dog mat ics. This fea ture of the the o ret i cal and philo -
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soph i cal pro duc tion is still strongly pres ent in the con tem -
po rary pro duc tion of “le gal phi los o phers”, chiefly tar geted at 
the pro duc tion of man u als, ab stracts and dis sem i na tion
works af fect ing the le gal pub lish ing mar ket, but these are
lit tle used in ac a demic cir cles out side the law schools.
Thus, they con sti tute a the o ret i cal pro duc tion “for con -
sump tion of law stu dents and ju rists”, not join ing in tel lec -
tual de bates with other uni ver sity de part ments. Ev i dently,
such phe nom e non is par tially linked to the frame work of
the Bra zil ian the o ret i cal pro duc tion in the le gal field still
pre dom i nantly com posed of half-time pro fes sors, usu ally
law yers or le gal pro fes sion als lit tle con cerned with ac a -
demic re search.

A turn ing point in this timeline is the foun da tion of the
Uni ver sity of Sao Paulo (USP) and its School of Phi los o phy
in 1934. This fact pro foundly marked the con struc tion of a
dash ing model for the Bra zil ian uni ver sity. Ever since, USP
has been the most in flu en tial and rep u ta ble in sti tu tion of
higher ed u ca tion in Brazil. Al though it has not been the
first Bra zil ian uni ver sity, it was born within Fran cisco
Cam pos’ Re form (Min is ter of Ed u ca tion and Pub lic Health
of Getulio Vargas). Such re form was con cerned with the
cre ation of “an ad min is tra tive and ed u ca tion unit tar geted
at tech ni cally equip ping the Bra zil ian pro fes sional elites
and en abling an en vi ron ment con du cive to spec u la tive and
dis in ter ested vo ca tions, whose fate, es sen tial to the for ma -
tion of a na tional cul ture, is in ves ti ga tion and pure sci -
ence”26. Be fore most other uni ver si ties, USP was born from
this new phase of mod ern iza tion.

For the foun da tion of USP, in par tic u lar for the for ma tion 
of the School of Phi los o phy, Sci ences and Lit er a ture, many
for eign pro fes sors were hired for al most all fields of knowl -
edge. In the field of hu man i ties, the first full pro fes sors in -
cluded the so ci ol o gist Roger Bastide (1898-1974), the po lit i -
cal sci en tist Paul Arbousse-Bastide (1899-1985), the
an thro pol o gist Claude Lévi-Strauss (1908-2009), the ge og -

194

MACEDO / PICCOLO

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 179-224

26 Schwartzman, op. cit., p. 172.



ra pher Pi erre Monbeig (1908-1987), the phi los o pher and
psy chol o gist Jean Maugüé (1904-1985) and the his to rian
Fernand Braudel (1902-1985), all of whom came from
France at a young age as re cent grad u ates in vited by the
math e ma ti cian Theodoro Ramos (1895-1936 ), sent to Eu -
rope in or der to seek a teach ing and re search ing staff. At
that time, we used the term “French mis sion” (“Missão
Francesa”) to re fer to this group of in tel lec tu als who had
be gun ed u ca tion works in the new ac a demic col lege. The
word “mis sion”, in a con tem po rary mean ing, re fers to a
group of peo ple who are en trusted with a task, usu ally in
an other place or coun try. But it also car ried a con no ta tion
that “we were seen as a land of in dig e nous peo ple who
should be in doc tri nated”.27

Whereas, on the one hand, the Bra zil ian philo soph i cal
pro duc tion, though small, have had a short his tory, on the
other hand, the “French Mis sion” rep re sented a foun da tional 
mo ment, in tro duc ing in Brazil a unique way of phi los o phiz -
ing, more schol arly, meth od olog i cally strict, and dis tant from 
the lawyeristic style of the past. The con cern with a close
and struc tural read ing of clas si cal texts was such that the
course was grad u ally tak ing an in creas ing bias of His tory of
Phi los o phy rather than phi los o phy it self. This fact got glar -
ingly con spic u ous with the ar rival of the first pro fes sors of
His tory of Phi los o phy, such as Gilles Gaston Granger (1920-) 
and the strong in flu ence of the structuralism of Mar tial
Guéroult (1891-1976) and Vic tor Goldschmidt (1914-1981).
From 1960 to 1990 the French pro fes sors Gérard Lebrun
(1930-1999), Michel Debrun (1921-1997), Fran cis Wolff
(1950-), would also be very in flu en tial.28 Years ear lier, in
1936, Pro fes sor Émile Bréhier (1876-1952) had also been
hired as a pro fes sor of Phi los o phy at the Uni ver sity of the
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Fed eral Dis trict in Rio de Ja neiro, and also left a last ing im -
pres sion on fu ture gen er a tions.

The French mis sion has brought a new ac a demic style
and rig or ous method to the study of Phi los o phy. This new
in tel lec tual mo ment of phi los o phy in Brazil has im me di -
ately caused, es pe cially in Sao Paulo, a sort of ten sion with
the Phi los o phy of ju rists, un til then pre vail ing in ma jor
Bra zil ian cit ies like Sao Paulo, Rio de Ja neiro and Recife.
The dif fer ences in meth ods, ap proaches and goals marked
the se clu sion of these two mod els of philo soph i cal pro duc -
tion in Brazil, which have sel dom met each other. The se -
clu sion of Phi los o phy of Law in law schools awaited the end 
of the twen ti eth cen tury to dis si pate. The ac a demic phi los o -
phers, on the other hand, only re cently be came in ter ested
in con tem po rary phi los o phy of law and ju ris pru dence.

2. The Main Ref er ences

The Pro fes sor of Phi los o phy as signed to lead the first mo -
ment of philo soph i cal civ i liz ing mis sion was Jean Maugüé,
who taught from 1935 to 1944. He was later suc ceeded by
his first as sis tant João Cruz Costa (1904-1978) who, along
with Lívio Teixeira (1902-1975), would en sure the trans mis -
sion of the rad i cal re form pro ject that was in sti tuted.29 The
im pact of the French mis sion also in cluded the Aes thet ics
Pro fes sor Gilda de Mello e Souza (1919-2005) and the sec -
ond gen er a tion of col lege grad u ates made up of Bra zil ian
phi los o phers that marked deeply the fu ture gen er a tions,
José Ar thur Giannotti (1930-), Bento Prado Jr. (1937-
2007), Oswaldo Porchat (1933-) and Ruy Fausto (1935-).
Con tem po rary with this first wave of tech ni cal phi los o phers 
were French pro fes sors Michel Debrun (1921- 1997) and
Gérard Lebrun. (1930-1999) This gen er a tion was suc ceeded 
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by other ma jor pres ences in the Bra zil ian phi los o phy, such
as Marilena Chauí (1941-), Rubens Rodrigues Torres
(1942-), Luis Roberto Sa linas Fortes (1937-1987) and in the 
Phi los o phy of Law, such as Tércio Sampaio Ferraz Jr.
(1941-), who opened up a small chap ter of meth od olog i cal
di a logue be tween the Phi los o phy of ju rists and the tech ni -
cal phi los o phy that was taught in the School of Phi los o phy
of USP. This first gen er a tion did its meth od olog i cal home -
work, in cor po rat ing the strict ac a demic spirit trans mit ted
by the found ers and by other mis sion ar ies who had been
part of the De part ment of Phi los o phy, such as Gilles
Gastón Granger (1920-) and Vic tor Goldschmidt (1914-
1981).30 These were re spon si ble for en cour ag ing the pro cess 
of in ter na tion al iz ing the philo soph i cal ed u ca tion, which vir -
tu ally re quired an in tern ship abroad, pref er a bly in France.

The first out comes of this tech ni cal-philo soph i cal ed u ca -
tion stemmed from a num ber of structuralist read ing stud -
ies (taken in a more or less or tho dox man ner, but al ways
as sumed at least as a pre lim i nary step to a study of the
His tory of Phi los o phy), on sev eral au thors who made up the 
in tel lec tual uni verse of this gen er a tion. The new Bra zil ian
phi los o phers pro duced works of close read ing on Des -
cartes,31 Marx,32 among other au thors as Espinosa,33
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Schopenhauer,34 Rous seau,35 Fichte,36 Ar is totle,37 Stu art
Mill,38 Hume,39 Hegel40 and later Husserl,41 Frege,42 Kant,43

et cet era. The fol low ing gen er a tions would con tinue the
same tra di tion of structuralist study of an au thor “ac cord -
ing to Gueroult’s or der of rea sons”, (i.e, ac cord ing to the in -
ter nal logic of the ar gu ment) at least as a start ing point for
philo soph i cal in ter pre ta tion. The lack of in ter est in the Phi -
los o phy of Law was no ta ble in the works pro duced. Ex cep -
tion to this was Tércio Sampaio Ferraz Jr, who even tu ally
man aged to make his ef fort of struc tur ally read ing the
thoughts by Emil Lask dur ing his PhD in Ger many
(Mainz).44

The model cre ated at USP marked the schol arly de vel op -
ment of phi los o phy in Brazil. Thus, de spite the ex is tence of
high-level phi los o phers and his to ri ans of phi los o phy in
other states, such as Henrique de Lima Vaz (1921-2002),
Raul Landim (1939-), Guido Antônio de Almeida (1939-) in
Rio de Ja neiro, Gerd Bornheim (1929-2002), Ernildo Stein
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neiro, UFRJ, 2003.
44 See in ter view with Nobre, M.; Rego, J. M. (ed.), Conversas com

filósofos brasileiros, São Paulo, Ed. 34, 2000, p. 277.



(1934-) and Bal tha zar Barbosa Filho (1947-2007) in the
state of Rio Grande do Sul, among oth ers,45 the ref er ence of
the School of Phi los o phy of USP spread it out to other por -
tions of Brazil. The dis sem i na tion of the new tech ni cal
stan dard of philo soph i cal or his tor i cal-philo soph i cal pro -
duc tion gained mo men tum with the cre ation of the Cen ter
of Logic and Epis te mol ogy (CLE), be long ing to the De part -
ment of Phi los o phy of the Uni ver sity of Campinas (UNI-
CAMP).46 The CLE is de signed and or ga nized in 1976 and
of fi cially in tro duced at UNICAMP in 1977 by Pro fes sor
Oswaldo Porchat Pereira (1933-). This cen ter brought to -
gether phi los o phers from sev eral Bra zil ian cit ies, hith erto
scat tered and with out much con nec tion in the matic sem i -
nars on epis te mol ogy and sev eral philo soph i cal themes, in -
clud ing po lit i cal phi los o phy, moral phi los o phy, meta phys -
ics, phi los o phy of lan guage and logic, et cet era. In lieu of a
clas sic con gress, with key note speak ers, and few par tic i -
pants, these sem i nars have in tro duced an in ter ac tive and
philo soph i cal de bate rather ex pe ri enced in Brazil un til
then.47 This ex pe ri ence con sisted of an im por tant mo ment
of self-crit i cism to the ex ag ger a tions of the struc tural
method, which some how con strained USP’s ini tia tives to -
wards pro duc ing a philo soph i cal and au ton o mous
thought.48 Even to day, it plays an im por tant and key role in 
the Bra zil ian philo soph i cal pro duc tion, al though it has not
pro duced rel e vant works in the area of phi los o phy of law.

Later in 1983 the Bra zil ian As so ci a tion of Grad u ate Pro -
grams in Phi los o phy (ANPOF) was founded, bring ing to -
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gether all the courses for Mas ters and Doc tors of Phi los o -
phy in Brazil, ac cred ited by CAPES, an agency of the
Min is try of Ed u ca tion re spon si ble for higher ed u ca tion.
This new en tity has al lowed for na tional meet ings, uni fy ing
and stan dard iz ing a philo soph i cal style brought for ward by
USP’s School of Phi los o phy.

V. THE TRADITION OF LEGAL PHILOSOPHERS AND THE BRAZILIAN

     INSTITUTE OF PHILOSOPHY (IBF). MIGUEL REALE: A NEW

    CHAPTER IN THE PHILOSOPHY OF JURISTS

As to le gal phi los o phy spe cif i cally, the tra di tion of the “ju -
rists’ philo soph i cal thought” did not cease upon the be gin -
ning of the twen ti eth cen tury. In fact, it re mains alive and
he ge monic un til the 1930s, when it was vir tu ally re placed
by the phi los o phy taught at uni ver si ties. The key fig ure of
this tra di tion, the most in flu en tial phi los o pher of law in the 
Bra zil ian le gal en vi ron ment of the sec ond half of the twen ti -
eth cen tury is surely the Pro fes sor Miguel Reale (1910 -
2006). In this pe riod, he be came the most re nowned Bra zil -
ian phi los o pher world wide, and his works were trans lated
into Ital ian and Span ish. Typ i cal ex am ple of an in ter dis ci -
plin ary man of let ters, he syn the sized var i ous char ac ter is -
tics of the mode of thought he rep re sents. He was a phi los -
o pher, ju rist, ed u ca tor, law yer, jour nal ist, Bra zil ian poet,
mem ber of the Bra zil ian Acad emy of Let ters, po lit i cal, ide ol -
o gist and leg is la tor (he drafted the Bra zil ian Civil Code of
2002).

In 1932, Miguel Reale be gan an early in tel lec tual ac tiv ity, 
be com ing one of the main ide olo gists and found ers, along
with Plínio Salgado (1895-1975), of the Bra zil ian Inte-
gralismo (Ação Integralista Brasileira), a Bra zil ian ver sion of 
fas cist thought that had its hey day in the 1930s.
Integralismo also in cor po rated other im por tant in tel lec tual
phi los o phers, such as Goffredo da Silva Telles Ju nior
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(1915-2009), ju rist phi los o pher from USP Law School,49

Roland Corbisier (1914-2005), ju rist and phi los o pher),50

Álvaro Vieira Pinto (1909-1987, phy si cian, phys i cist and
math e ma ti cian), and oth ers. At that time, he pro duced
some of his ear li est texts per me ated by an au thor i tar ian
and crit i cal think ing of lib er al ism.51 Over the years, his po -
lit i cal en gage ment grew apart of fas cist thoughts, but it re -
mained loyal to an au thor i tar ian and con ser va tive thought.
In 1969, he was ap pointed by Pres i dent Artur da Costa e
Silva for the “High Level Com mis sion”, in charge of re view -
ing the 1967 Con sti tu tion. This work de liv ered the word ing
of the Con sti tu tional Amend ment No. 1, Oc to ber 17, 1969,
which con sol i dated the Mil i tary Re gime in Brazil, re strict ing 
many civil and po lit i cal rights. It was, de facto, a new con -
sti tu tion writ ten by the Mil i tary Re gime.

Along side the col lec tion of ed u ca tional and dis sem i na tion 
works that gave him no to ri ety (which are still sold all
around),52 Reale can be seen as a “free thinker” of the phi -
los o phy of law com pared to au thors who val ued the rig ors
of a more “tech ni cal” and more ac a demic phi los o phy, but
has an un de ni able in flu ence on the Bra zil ian le gal and
philo soph i cal think ing and style. Ac cord ing to Reale´s
culturalistic ap proach (of ten called Culturalismo) Law is
not a nat u ral fact, but a cul tural prod uct marked by its con -
nec tion to so cial val ues. Thus sci ence of law should not fol -
low the meth od ol ogy of nat u ral sci ences, but rather from
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so cial sci ences. His Tri di men sion al The ory of Law, com bin -
ing in flu ences of Radbruch’s neo-Kant ian ism and the no -
tions of Lebenswelt and intentionality of Husserl, brings
for ward an over com ing of the uni lat eral char ac ter of pos i -
tiv ism (in the broad sense) pre vail ing in the Bra zil ian Acad -
e mies of law, treat ing Law as a phe nom e non that has three
di men sions: fact, value and norm. For him sociologism (for
ex am ple Leon Duguit), Normativism (for ex am ple Kelsen)
and Nat u ral Law (for ex am ple Jean Maritain) of fered
one-sided view of law. Reale’s tri di men sion al the ory is
based on an eclec tic fu sion of these three main sources of
mod ern ju ris pru dence and tried to over come them stat ing
that fact, value and norm should be viewed in a di a lec ti cal
and dy nam ics way (“di a lec tics of complementarity”). For
Reale val ues are his tor i cal prod ucts. How ever, once cre ated
and cul tur ally ac cepted, they be come “axiological inva-
riables” and af fect the law of a com mu nity. Pos i tive Law is
for him a fact that should be an a lyzed from its three di men -
sions. Thus the val ues be come his tor i cally con crete in facts 
and inter sub jec tive re la tion ships nor ma tively reg u lated.
His key con cept to achieve that is the not al ways clear con -
cept of di a lec tics. This con cep tion of Law un der pinned the
classes of In tro duc tion to Law Stud ies for many years. Only 
very re cently, it has lost its lead ing role in the ac a demic
study of Phi los o phy of Law. His philo soph i cal syncretism
of ten makes it hard for the in ter preter to un der stand
clearly his ideas. As Tércio Sampaio Ferraz Jr. dip lo mat i -
cally ar gues, the pro duc tion and the courses of fered by Pro -
fes sor Miguel Reale were pro foundly dif fer ent from those
pre vail ing at the School of Phi los o phy of USP. “Once, I told
Celso (Lafer) that the sem i nars or ga nized by Pro fes sor
Miguel Reale had noth ing to do with the study of phi los o -
phy, and he said I was be ing bi ased. In fact, the study I was 
used to in the School of Phi los o phy was the one ori ented by 
the point of view of French structuralists, was about study -
ing His tory of Phi los o phy, study ing the Philo soph i cal Sys -
tems, as strictly as pos si ble, while Miguel Reale’s style was
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com pletely open-minded. The course he had been of fer ing
at that time, for ex am ple, was about Vico, but there was no
con cern with rigor in the in ter pre ta tion of his philo soph i cal
sys tem; what re ally mat tered was think ing on the is sues
raised by Vico. At first, I found it weird, but lit tle by lit tle, I
per ceived that he was sim ply do ing some thing dif fer ent –
and why not?”53. Reale´s un de ni able in tel lec tual lead er ship
made him the ideal ex am ple of rhe tor i cal phi los o pher, heir
of the old lawyeristic style, a max i mum rep re sen ta tive of
the spirit pe jo ra tively de scribed as “phi los o phiz ing” (filoso-
fante) by phi los o phers from the School of Phi los o phy of
USP. The po lit i cal, ideo log i cal and meth od olog i cal con trast
would mark out the dis tances be tween the “styles” of phi -
los o phiz ing, and would give rise to crit i cal an swers from
Reale him self, who ex pressed so af ter the open ing of one of
the phi los o phy con gresses he pro moted: “Cer tain peo ple
used to think some thing thought else where were against
this ini tia tive, to the ex tent that they de clared that the His -
tory of Phi los o phy in Brazil was noth ing else other than a
se quence of the in flu ences re ceived, and its men tors had
ar ro gantly de nied the ti tle of phi los o phers, nick nam ing us
“philosophizers”.54

In 1949, Reale founded the Bra zil ian In sti tute of Phi los o -
phy (Instituto Brasileiro de Filosofia - IBF) which was very
in flu en tial among Bra zil ian In tel lec tu als and served as an
in sti tu tional al ter na tive to USP School of Phi los o phy. As
Reale put it: “In 1949, with the sup port of some think ers
from gov ern ment or pri vate uni ver si ties, I found it crit i cal
to cre ate an en tity that would be able to en twine our cul ti -
va tors of phi los o phy for a ma jor na tional di a logue. This was 
the or i gin of the Bra zil ian In sti tute of Phi los o phy, with the
cre ation of the Bra zil ian Jour nal of Phi los o phy (Revista
Brasileira de Filosofia - RBF), as es sen tial or gan of com mu -
ni ca tion, with out pref er ence for any doc trine, and open to

203

REMARKS ON THE PHILOSOPHY OF LAW IN BRAZIL

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 179-224

53 Nobre, op. cit., p. 249. Trans la tion mine.
54 Reale, M., A filosofia no Brasil, 2002. Avail able at http://www.

miguelreale.com.br/artigos/filobras.htm. Trans la tion mine.



col lab o ra tion with all stake holders, whether or not they be -
longed to the uni ver sity staff. Last year (2001), such jour nal 
cel e brated half a cen tury of ex is tence, with a quar terly pub -
li ca tion, to date, of 206 is sues, each with about one hun -
dred and twenty pages”.55

IBF or ga nized some na tional con gresses of phi los o phy56

and con gre gated in tel lec tu als from var i ous philo soph i cal
and ideo log i cal ma trixes, es pe cially of dif fer ent “philo soph i -
cal styles”. In a his tor i cal ac count, Reale notes that “IBF
con gre gated think ers of all doc trines, from the He geli an di -
a lec tic of Djacir Menezes (1907-1996) to Blondel’s
“intuitionism of ac tion” fol lowed by João de Scantimburgo
(1915-). As founder of IBF, I could work with the won der ful
team made up by Luis Wash ing ton Vita (1921-1968),
Vicente Ferreira da Silva (1916-1963), Renato Cirell Czerna
(1922-2005), Heraldo Barbuy (1913-1979), Vilém Flusser
(1920-1991), Mil ton Vargas (1914-2011), Teófilo Siqueira
Cavalcanti, Roque Spencer Maciel de Barros (1927-1999),
Adolpho Crippa (1929-2000) and Lourival Vilanova (1915-).
The team was later strength ened by An to nio Paim
(1927-2011).57 Vicente is in dis put ably the great est ex is ten -
tial meta phy si cian of the Por tu guese lan guage. Luis Wash -
ing ton was the great ar chi tect of the un ion of Bra zil ian and
Por tu guese think ers, which later cul mi nated with the foun -
da tion of the In sti tute of Por tu guese-Bra zil ian Phi los o -
phy”.58

The IBF and the Bra zil ian Jour nal of Phi los o phy (RBF) re -
mained alive, es pe cially through the 1980s, bring ing to -

204

MACEDO / PICCOLO

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 179-224

55 Idem.
56 Reale took part di rectly in the or ga ni za tion of seven Bra zil ian Con -

gresses of Phi los o phy (1950 to 2002) and the VIII Interamerican Con gress

of Phi los o phy (Brasília, 1972).
57 Main works re lated to the Phi los o phy of Law by: Menezes, D.,

Tratado de filosofia do direito, São Paulo, At las, 1980; Vita, L. W., A

filosofia no Brasil, São Paulo, Mar tins, 1950; Czerna, R. C., Pensamento

filosofico e juridico de Miguel Reale, São Paulo, Saraiva, 1999.
58 Reale, M., Pan orama filosófico brasileiro, 2005. Avail able at http://

www.miguelreale.com.br/artigos/panfilbr.htm. Trans la tion mine.



gether think ers from di verse back grounds, es pe cially those
dis con nected from the tra di tion in au gu rated with the foun -
da tion of the school of phi los o phy at USP. Along with IBF
the Higher In sti tute of Bra zil ian Stud ies (Instituto Su pe rior
de Estudos Brasileiros - ISEB) also played a uni fy ing role of 
the Bra zil ian so cial thought. ISEB was cre ated in 1955 by
an eclec tic group of na tion al ist in tel lec tu als, linked to the
Min is try of Ed u ca tion and Cul ture, em pow ered with ad min -
is tra tive au ton omy, free dom of re search, opin ion and chair, 
for the study, teach ing and dis sem i na tion of so cial sci -
ences. It worked as a cen ter of ideas and its main ob jec tive
was dis cuss ing the o ries of de vel op ment and, in prin ci ple,
the func tion of val i dat ing the ac tion of the State dur ing the
ad min is tra tion of Juscelino Kubitschek, Pres i dent of Brazil
from 1956 to 1961).59 From the meth od olog i cal point of
view, al though many of its mem bers come from the uni ver -
sity, some ten sion re mained with the meth od ol ogy of USP’s
group due to ac cu sa tions of lack of a strict philo soph i cal
the o ret i cal frame work of some of its mem bers. The phi los o -
phers of the group were Miguel Reale, Álvaro Vieira Pinto
(1909-1987) and Roland Corbisier (1914-2005) (a grad u ate
from the School of Law of the Uni ver sity of São Paulo and
the School of Phi los o phy of São Bento). These forged a re la -
tion ship of de tach ment and scorn with USP’s phi los o phy
sim i lar to that forged by IBF’s mem bers.

In deed, the di a logue among IBF and the School of Phi los -
o phy, Sci ences and Lit er a ture at USP in tel lec tu als has al -
ways been scarce. Con cern ing this re la tion ship be tween the 
two in sti tu tions, Jose Ar thur Giannotti (1930-), one of the
main voices of School of Phi los o phy would say: “Al though
the op po si tion be tween the right and the left wing was very
po lar ized, there was much con viv i al ity (mem bers of the rul -
ing class?) among youn ger groups; griev ances were not yet
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so lid i fied. Due to our French roots, we have de vel oped the
tac tic of not di rectly en gag ing in dis cus sions with Bra zil ian
things: we would be dif fer ent, would do an other kind of phi -
los o phy, and this other kind would spread like an oil slick.
There fore, we sim ply be gan to ig nore pub licly what they did 
– not so much for con tempt, but for this dif fer ence in style,
pre cisely to check and con sol i date our way of be ing. Some -
times we would “slap each other faces”, but that did not
pro duce ma jor con se quences on ei ther side”.60

Hence, ed u cated or pro fes sional phi los o phers had no in -
ter est in the philo soph i cal man i fes ta tions of their “phi los o -
phiz ing” col leagues, as the le gal phi los o phers who gath ered
around the Bra zil ian In sti tute of Phi los o phy (IBF) were con -
temp tu ously called. From the point of view of those phi los o -
phers grad u at ing at USP’s School of Phi los o phy, le gal phi -
los o phers seemed to be the out come of the in tel lec tual
un der de vel op ment of a coun try not cul tur ally eman ci pated, 
a vic tim of the pe dan tic su per fi ci al ity and an ideo log i cal
and meth od olog i cal syncretism able to merge el e ments from 
con flict ing schools of thought with out feel ing com pelled to
pro vide ex pla na tions to read ers. Le gal phi los o phers linked
to ISEB and IBF, on the other hand, crit i cized the “alien -
ation” of Phi los o phers from the School of Phi los o phy (USP)
in re spect to na tional prob lems as well as their lit tle in ter -
est with Law and its spe cific prob lems, of ten seen as hav ing 
no philo soph i cal in ter est or as a mere ex pres sion of le gal
“ide ol ogy”. They were ac cused of be ing ex ces sively driven to
very spe cific philo soph i cal in ter pre ta tion about His tory of
Phi los o phy. This ex ces sively tech ni cal di men sion (i.e,
strong con cern with ac cu racy and meth ods of philo soph i cal 
in ter pre ta tion) was later ad mit ted by some of them. Paulo
Arantes (1942-), for ex am ple, even states that “we were
tech ni cians, rather than ‘phi los o phers’”, em pha siz ing iron i -
cally their in tel lec tual ob ses sions.61
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This mu tual ig no rance and in dif fer ence, this pur pose ful
lack of di a logue, was fur ther strength ened from the 1960s,
due to a de ci sive his tor i cal event that would re quire the
ideo log i cal po si tion ing of the in tel lec tu als of the time, blow -
ing the dif fer ences that al ready ex isted: the sei zure of power 
by the mil i tar ies in 1964.

VI. THE 1960S: INCREASINGLY SEPARATE PATHS

The mil i tary re gime in Brazil be gan with a coup car ried
out by the Armed Forces on March 31, 1964 and lasted un -
til 1985. In Oc to ber of the same year, the gov ern ment
passed the so-called Suplicy Act, ex tin guish ing the Bra zil -
ian Un ion of Stu dents (UNE) and ban ning any state-level
stu dent as so ci a tion. The idea that dic ta tor ship was in -
tended to con vey was the de fense of de moc racy against its
worst en e mies, the com mu nists. The re sponse of some left -
ist groups in the form of armed strug gle gave rise to the
hard en ing and ex pan sion of po lit i cal re pres sion ap pa ra -
tuses, leav ing deep scars in ac a de mia and Bra zil ian in tel -
lec tu als. Per se cu tion, im pris on ment, ex ile, com pul sory re -
tire ment af fected the lives of many who en gaged in
phi los o phy and put the ques tion of de moc racy at the core
of the mil i tancy of many in tel lec tu als who were against dic -
ta tor ship.

In Sao Paulo, the left ist thought pen e trated the School of
Phi los o phy, Sci ences and Lit er a ture at USP, while the more 
con ser va tive line, al lied with the mil i tary re gime, re sided at
the School of Law of the Pres by te rian Uni ver sity Mac ken zie. 
Ideo log i cal and po lit i cal ten sions be came more acute. The
Schools of Law of USP, PUC (Pontifícia Universidade
Católica) and Mac ken zie, the most im por tant in Sao Paulo,
sup plied a num ber of in tel lec tu als who sup ported and
cham pi oned the mil i tary dic ta tor ship, in clud ing some Pro -
fes sors of Phi los o phy of Law, such as Miguel Reale and
Alfredo Buzaid. In other Bra zil ian states, an as so ci a tion be -
tween Law and the right wing, and the left wing and ac a -
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demic phi los o phy, was also forged. In these places the law
schools were the priv i leged lo cus for the pro duc tion of the
con ser va tive thought.

The new po lit i cal mo ment ag gra vated the dis tance be -
tween “ju rist-phi los o phers” and the “ac a demic phi los o -
phers” pro duced by the French mis sion. Po lit i cal (and
philo soph i cal) thoughts of the right and left wings were in
their nat u ral loci, in the schools of Law and Phi los o phy, re -
spec tively. In Sao Paulo, this an tag o nism was ex em plary,
as the most prom i nent rep re sen ta tive of “ju rist-phi los o -
phers”, Miguel Reale, di rectly sup ported the mil i tary re -
gime. In the other Bra zil ian states, to a lesser de gree of in -
ten sity, sim i lar bi ases also oc curred.

If there had been a gap be tween the schools of Phi los o -
phy and Law, due to an ap proach quite apart of philo soph i -
cal is sues, the mil i tary re gime ex panded such gap even fur -
ther. The ob vi ous ten sion be tween the in sti tu tional and
ideo log i cal po si tions fur ther nur tured the al ready-ex ist ing
meth od olog i cal gap be tween them. This gap, how ever, was
not only meth od olog i cal, as ma jor philo soph i cal in flu ences
on the Schools of Phi los o phy, such as Marx ism, phe nom en -
ol ogy in their French ver sions of Sartre and Merleau Ponty
were less sen si tive in the School of Law dom i nated by an
eclec tic culturalism that found in spi ra tion in var i ous
sources such as Husserl, Stammler and Emil Lask and in
the School of Baden.

This con text drawn by large brush strokes has wit nessed
the de vel op ment of some works strongly in flu enced by a
kind of read ing of the main works of the pre-Hartian le gal
pos i tiv ism, es pe cially the thoughts of Hans Kelsen,
Norberto Bobbio and, to a lesser de gree, the Scan di na vian
re al ism of Alf Ross, as well as those thoughts con cerned
with the is sues re lated to le gal logic. Among its rep re sen ta -
tives are Tarcisio Burity (1938-2003)62 and Lourival
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62 Burity, T., Kelsen e o direito internacional consuetudinário, João
Pessoa, Editora “A União”, 1988.



Vilanova (1915-).63 The lat ter’s work, in this con text, must
be es pe cially high lighted, since it rep re sents the first sys -
tem at i cal ef fort to build up an an a lyt i cally in spired the ory
of norms in Kelsenian fash ion. These Kelsen’s read ings,
though pos si bly ques tion able, left an im pres sive mark on
the the o ret i cal pro duc tion in spe cific ar eas such as Ad min -
is tra tive Law and Tax Law. The lat ter has sur pris ingly be -
come one of the priv i leged fields of pub li ca tion in the field of 
le gal the ory in re cent years.64

Al though the new po lit i cal en vi ron ment has not helped
min gling what was pro duced in the schools of phi los o phy
and in the law school, what would better char ac ter ize that
mo ment would be the mu tual dis in ter est: the phi los o phers
were not con cerned with the stud ies per formed at the Law
School, per haps not even with Law it self —ex cept when it
ac quired a clas sic char ac ter, such as in the works by Hegel
and Kant—, and ju rists also ig nored what was be ing pro -
duced in the course of phi los o phy.

De spite sig nif i cant dif fer ences, both move ments were ad -
versely af fected by the lack of their own na tional pro duc -
tion. In other words, the ab sence of a Bra zil ian phi los o phy,
whether gen eral or le gal.65 The na tional philo soph i cal pro -
duc tion had, over the en tire twen ti eth cen tury, a pop u lar iz -
ing and di vulg ing char ac ter.66 The phi los o phy of law had no 
other fate.
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63 Vilanova, Lourival, Estruturas lógicas e o sistema de direito positivo,

São Paulo, Max Limonad, 1997.
64 Ex am ples are Paulo de Barros Carvalho (1938-), Celso An to nio

Bandeira de Mello (1934-), Geraldo Ataliba (1936-1995), and oth ers. On

this mat ter, see also Sundfeld, C. A., “A ordem dos publicistas”, REDE,

Sal va dor, num. 1, Jan/Mar 2005.
65 This seems to be a gen eral di ag no sis made by a con sid er able por tion

of the Bra zil ian philo soph i cal in tel lec tual ity. See Nobre, M. & Rego, J. M.

(ed.), Conversas com filósofos brasileiros, São Paulo, Ed. 34, 2000, es pe -
cially the tes ti mo ni als of Paulo Arantes and Bento Prado.

66 As pointed out by Bento Prado Jr.: “Here, we also do Marx ism, phe -
nom en ol ogy, ex is ten tial ism, pos i tiv ism, etc.: but what we usu ally do is
dis sem i na tion. These works are nei ther or ga nized in the proper time of a



VII. THE BEGINNING OF A DIFFICULT DIALOGUE AND A RISKY

      OVERVIEW OF PRE SENT MOMENT

From a cer tain point in our out line of the Phi los o phy of
Law in Brazil of the twen ti eth cen tury, an in ter est ing fact
caused a change of di rec tion. A large num ber of Eu ro pean
and North-Amer i can think ers, of em i nently philo soph i cal
ed u ca tion, re vived the in ter est in Law. Jürgen Habermas’
tes ti mo nial on the re val u a tion of Law is sig nif i cant: “In Ger -
many the phi los o phy of law has long ceased to be a mat ter
just for phi los o phers (...). In deed, it is no ac ci dent that le gal 
phi los o phy, in search of con tact with so cial re al ity, has im -
mi grated into law schools. (…) What could once be co her -
ently em braced in the con cepts of He geli an phi los o phy now
de mands a plu ral is tic ap proach that com bines the per spec -
tives of moral the ory, so cial the ory, le thal the ory, and the
so ci ol ogy and his tory of law”.67

The ex pan sion of the im por tance of mod ern constitu-
tionalism and, in par tic u lar, the moral read ings of Law,
have re newed the in ter est of phi los o phers and ju rists on
com mon themes. In a sense, the new constitutionalism and 
the dis cus sion about the role of prin ci ples in the in ter pre ta -
tion of con sti tu tional law has been the gate way to the philo -
soph i cal is sues in law schools.

On the other hand, the re val u a tion of the agenda of po lit -
i cal phi los o phy dis cus sions (The o ries of Jus tice) and the
moral phi los o phies, re di rected the in ter est of ac a demic phi -
los o phy to le gal is sues, open ing new ho ri zons for a more
fruit ful di a logue be tween le gal phi los o phers and ac a demic
phi los o phers. The re mark able im pact of the work by John
Rawls on the agenda of con tem po rary po lit i cal phi los o phy
has also left its im pacts in Brazil, where to day the texts of
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al ways come from the out side”, in Prado Jr., B., Alguns Ensaios, São
Paulo, Max Limonad, 1985.

67 Habermas, J., Be tween facts and norms. Con tri bu tions to a dis course

the ory of law and de moc racy, MIT Press, Cam bridge, 1996, p. X.



ma jor in ter na tional phi los o phers, such as Amartya Sen,
Ron ald Dworkin, Jürgen Habermas and Charles Tay lor, are 
al ready trans lated into Por tu guese. More over, cer tain prob -
lems and le gal is sues un der dis cus sion in our courts, more
than ever, re quire both a tech ni cal and philo soph i cal ex per -
tise, and aware ness of tech ni cal le gal prob lems.

On the other hand  —and in line with Dworkin’s quote
pro vided at the be gin ning of this chap ter— the cen tral
themes of phi los o phy of lan guage were def i nitely in cor po -
rated into the themes of moral phi los o phy and law, es pe -
cially af ter the pub li ca tion of The Con cept of Law (O
Conceito de Direito) and the dom i nant de bate in the phi los -
o phy of An glo-Saxon and con ti nen tal Eu ro pean law. This
fact up dated the le gal phi los o phy held “be fore the lin guis tic
turn” of is sues and chal lenges that pre vail in the schools of
phi los o phy. As a case in point is the ex tent to which the
thoughts of H. L. A. Hart, Neil MacCormick and Rob ert
Alexy are linked to the core of the con tem po rary philo soph i -
cal de bate that re volves around the phi los o phy of lan guage
and au thors such as Habermas, Wittgenstein, Heidegger,
Gadamer, Searle, Ber nard Wil liams, John Rawls, etc. Cou -
pling this fact to the un de ni able pro cess of glob al iza tion of
le gal and philo soph i cal pro duc tion, and the ex pan sion of
tech no log i cal means of ac cess to dis cuss the is sues at stake 
in the coun tries hold ing the cen tral po si tion in the pro duc -
tion of philo soph i cal knowl edge, has al lowed an agenda of
up dated na tional dis cus sions on in ter na tional de bate. Also
note that this rel a tively late pro cess of trans lat ing An -
glo-Saxon works (started many years be fore in Latin Amer i -
can Span ish speak ing coun tries, es pe cially Ar gen tina, Co -
lom bia and Mex ico) has al lowed re sched ul ing the o ret i cal
ref er ences that were his tor i cally re lated to the Ital ian (es pe -
cially Del Vecchio, Norberto Bobbio, Santi Romano) or
French pro duc tion (Duguit, Hauriou) and, to a lesser ex -
tent, to the Ger man pro duc tion, ex cept ing the strong in flu -
ence of crim i nal and civil law. This in flu ence started in
some re gions of the coun try where the Ger man mi gra tion
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has brought lin guis tic prox im ity to this cul ture (Welzel,
Wieacker, etcétera) pre vail ing in the 60s. To day, by con -
trast, Claus Roxin, Günther Jakobs e Bernd Schünemman
are some of the au thors widely stud ied and dis cussed in
the Bra zil ian crim i nal law, and al most noth ing is said
about Amer i can crim i no log i cal schools. In gen eral, how ever, 
we can state that there is an in creas ing ex pan sion of the in -
flu ence of An glo-Saxon le gal and philo soph i cal thoughts.

It sur vives, es pe cially when we con sider the re al ity of
mass ed u ca tion that pre vails in al most 1,2000 law schools
cur rently in Brazil, a lawyeristic and out dated form of dis -
sem i nat ing philo soph i cal fash ions from Eu rope and USA,
which is lit tle dif fer ent from the old gen eral and su per fi cial
prac tices of the past. How ever, be sides this great mar ket of
ed u ca tional dis sem i na tion and sim pli fi ca tion, a com mon
agenda grad u ally emerges among those ju rists who are
more con cerned with the de mands of ac a demic rigor set by
the uni ver sity ideal of re search and rigor. At this point,
some are nas of real de bate be gin to pro mote pub li ca tions,
con gresses and dis cus sions that seek to chal lenge the his -
tor i cal gap that has arisen be tween the phi los o phies of ju -
rists and the uni ver sity phi los o phy.

Some signs of this change can be no ticed in the vivid
mar ket of trans la tions of le gal phi los o phy works, in the vast 
pro duc tion of the ses on phi los o phy of Law in the schools of
Law, Po lit i cal Sci ence and Phi los o phy, with an in cip i ent
pro cess of in sti tu tional di a logue. Lit tle by lit tle, book stores
of law re place books on phi los o phy of law with the “philo -
soph i cal pro duc tion of ju rists, for ju rists,” bring books writ -
ten by phi los o phers, and also by ju rists. Sev eral works were 
di rect trans lated into Por tu guese, in tro duc ing mod ern clas -
sics hith erto un known, or who came here through trans la -
tions into Span ish. These changes have pop u lar ized books
of phi los o phy of law with better tech ni cal and ac a demic
qual ity, and have served as an el e ment to re new the very
model of le gal ed u ca tion, still stuck to the lawyeristic tra di -
tions dat ing back to the be gin ning of last cen tury.
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It should be noted that the Bra zil ian As so ci a tion of Grad -
u ate Pro grams in Phi los o phy (ANPOF) has re cently cre ated
the matic groups on The o ries of Jus tice, Phi los o phy, Law,
Eth ics and Po lit i cal Phi los o phy, bring ing to gether law and
phi los o phy re search ers. Some pub li ca tions also be gin to re -
flect this con ver gence. Also from an in sti tu tional point of
view, it should be noted that the Phi los o phy of Law in
Brazil grad u ally co mes out of a state of com plete se clu sion,
as com pared to other Latin Amer i can coun tries. With rare
ex cep tions, Miguel Reale be ing the most ev i dent one, few
Latin Amer i can au thors are read in Brazil, and few Bra zil -
ians ex ert any in flu ence in other coun tries. The ac a demic
ex change be tween Brazil and Latin Amer ica is still em bry -
onic and lacks pres tige. The same can not be said with re -
spect to other coun tries like Ar gen tina with a tra di tion of
heavier stud ies on phi los o phy of law and great im pact on
other Span ish-speak ing coun tries. This is the case of
Genaro R. Carrió (1922-1997), Eugenio Buligyn (1931-),
Ernesto Garzón Valdez (1927-), Carlos E. Alchourrón
(1931-1996), Carlos San ti ago Nino (1943-1993), inter alia.
More over, these and other in tel lec tu als have played a key
role as pro mot ers of in ter na tional ex change, es pe cially in
Eng lish-speak ing coun tries, which took lon ger to oc cur in
Brazil.

The per spec tives of the pres ent are al ways lim ited for a
proper eval u a tion of iden ti fi able changes in the pan orama
of the Phi los o phy of Law in Brazil. In the short term, it is
not easy to spot the ef fects of these in ter min gled agen das
be tween the phi los o phy of phi los o phers and phi los o phy of
ju rists. Whereas the in ter change be tween Bra zil ian ju rists
and Eu ro pean and North Amer i can uni ver si ties has grown
stron ger, re new ing the meth od olog i cal par a digms of the o -
ret i cal re search on law, there are few in sti tu tion al ized
chan nels for di a logue and col lab o ra tion be tween col leges of
law and phi los o phy in Brazil. The syl la buses are usu ally
apart from each other, the meth od olog i cal di vi sion is still
very strong and there is even a pro fes sional break-up, since 
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very few pro fes sors of phi los o phy of law are en tirely de voted 
to ac a demic work.

This is a fact that has great in flu ence on the type of ed u -
ca tional and su per fi cial lit er a ture that can be found in
book stores in Brazil. This large amount of “man ual-like” or
in tro duc tory works on the Phi los o phy of Law has grown at
a star tling rate thanks to an im por tant so cio log i cal fac tor: a 
boom ing num ber of law schools in Brazil in re cent years.
From 165 col leges in 1991, Brazil now has over 1,200 in
2012. Ev ery year, around 120,000 new law grad u ates come 
out of col leges and uni ver si ties. The op por tu ni ties of fered
by the pub lish ing mar ket and the small ac a demic com mu -
nity guided by a stricter philo soph i cal style has pro moted
the sur vival of the old lawyeristic style and the sur vival of
its more con tem po rary forms, both marked by doxographic
com pi la tion, lin ear sum mary of ideas, and the “su per fi cial”
read ing of ref er ence au thors. Ev i dently, the new fash ions
are dis tin guished from those of the past, but the mode of
ap pro pri a tion re mains es sen tially un touched.

Among the philo soph i cal trends ly ing in this syncretically 
di vided philo soph i cal and so cio log i cal-le gal world, there is
room for a meth od olog i cally eclec tic pro duc tion, with in flu -
ences of the French structuralism of Foucault, Derrida,
Deleuze, the Frank furt School, Adorno Horkheimer,
Marcuse, Habermas, sys tems the ory, Niklas Luhmann and
Günther Teubner and the Marx ism. Crit i cal Le gal Stud ies
has had some lim ited in flu ence in Bra zil ian Le gal Ac a de -
mia. How ever, it is worth com ment ing the think ing de vel -
oped by Roberto Mangabeira Unger (1947-). Bra zil ian cit i -
zen with a de gree from the Fed eral Uni ver sity of Rio de
Ja neiro, he de vel oped his ac a demic ca reer at Har vard Law
School, where he has been teach ing for four de cades.
There, along with Duncan Ken nedy, Mark Tushnet and
Mor ton Horwitz, he was one of the main char ac ters of the
Crit i cal Le gal Stud ies, a move ment that marked the
North-Amer i can le gal thought, mainly in the 1970s and
1980s. Unger wrote many books on so cial the ory, le gal
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thought, eco nomic thought, po lit i cal al ter na tives, and phi -
los o phy, in which he de vel ops the ide als of a rad i cal dem o -
cratic so ci ety open to con stant in sti tu tional experimen-
talism. One of his main the o ret i cal fo cus is on how to plan
transformative pol i tics rec on cil ing with new al ter na tive ar -
range ments for eco nomic de vel op ment. His con tri bu tion on
le gal the ory was fo cused on crit i ciz ing the he ge monic meth -
od olog i cal con sen sus in con tem po rary thought. In ter est -
ingly enough, Mangabeira Unger is a thinker of Law who is
out of the Bra zil ian ac a demic cir cles. Al though he may be
the most quoted Bra zil ian law the o rist (also be cause he
writes in Eng lish), his the o ret i cal in flu ence is greater
abroad than in Brazil.

In the con text of the 1970s, we should draw at ten tion to
the pres ence and in flu ence of Luis Alberto Warat
(1941-2010), an Ar gen tin ean ju rist, rooted in Brazil, pro fes -
sor and one of the found ers of the Pro gram of Post grad u ate
Stud ies in Law at the Law School of the Fed eral Uni ver sity
of Santa Catarina. His pres ence (and, in par tic u lar, his
works on law and lan guage, le gal ed u ca tion and le gal epis -
te mol ogy) along with a new gen er a tion of ju rists ded i cated
to le gal the ory, turned this pro gram into a new na tional ref -
er ence, es pe cially for crit i cal le gal stud ies and Al ter na tive
Use of Law (Uso Alternativo do Direito). The lat ter has been
more closely linked to le gal prac tice than to the for mal le gal 
ed u ca tion.

Al though we may es cape the scope of this pa per if we an -
a lyze le gal so ci ol ogy in Brazil in the twen ti eth cen tury, it is
in ter est ing to note that a phe nom e non prob a bly sim i lar to
that de scribed about phi los o phy has en abled a min gling of
re search done by so ci ol o gists, ju rists and so ci ol o gists of
law. Sev eral pro tag o nists of this move ment in Brazil, in -
clud ing José Edu ar do Faria (1949-), Joaquim Arruda
Falcão (1943-), José Reinaldo de Lima Lopes (1952-), Celso
Campilongo (1957-), Cláudio Souto (1931-), are also in tel -
lec tu als who are re spon si ble for teach ing and pub lish ing
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works in the field of phi los o phy of law.68 The groups of
study in clude the Work Group Law and So ci ety, af fil i ated
with the Bra zil ian As so ci a tion of Grad u ate Stud ies and Re -
search on So cial Sci ences which held, un til 1989, an nual
meet ings with groups of study, pro fes sors and re search ers
con cerned with the crit i cal study of the re la tion ship be -
tween law, so ci ol ogy, pol i tics and phi los o phy; the Al ter na -
tive Law In sti tute (Instituto de Direito Alternativo), which or -
ga nized sev eral lec tures and con fer ences, dis sem i nat ing
al ter na tive prac tices of Law; the Group of Jus tices from the
State of Rio Grande do Sul (Grupo de Magistrados Gaú-
chos), a cen ter set up to dis cuss Al ter na tive Law and the
As so ci a tion of Judges for De moc racy, which sought to raise 
the aware ness of judges on their pro tec tive func tion for hu -
man rights and in stru ments of eman ci pa tion of less af flu -
ent so cial groups.

It is also worth not ing that the po lit i cal strug gle against
the dic ta tor ship aroused a heated de bate and stim u lated
the pro duc tion of the Bra zil ian so cial and the o ret i cal
thought on the topic of le git i macy and de moc racy. Thus,
the ef forts from in tel lec tu als in the fields of so cial sci ences,
his tory, phi los o phy and law pro duced im por tant the o ret i cal 
works on the Bra zil ian re al ity and had re per cus sions on the 
na tional ju ris pru den tial agenda.69 This is also one of the
rea sons why Norberto Bobbio’s (as well as An to nio
Gramsci’s) books would be come very pop u lar in Brazil. The
other rea son is the strong in flu ence ex erted by the Kelse-
nian pos i tiv ism that the Ital ian au thor helped dis sem i nate.

216

MACEDO / PICCOLO

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 179-224

68 Their works in clude: Faria, J. E., Sociologia Jurídica, direito e
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Sociologia e Direito, São Paulo, Livraria Pioneira, 1980; Campilongo, C. F.,
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69 Among them Cardoso, op. cit.; Weffort, F., Por que Democracia?, São

Paulo, Ed. Brasiliense, 1984; Coutinho, C. N., A democracia como valor

uni ver sal, 2nd ed., Rio de Ja neiro, Salamandra, 1984.



Also as part of re search in law schools, new in sti tu tions
emerge sug gest ing the in creas ing com plex ity and di ver sity
of the Bra zil ian le gal and philo soph i cal think ing, such as
ABRAFI (Associação Brasileira de Filosofia e Sociologia do
Direito - Bra zil ian As so ci a tion of Phi los o phy of Law and So -
ci ol ogy of Law), founded in 2001; the Jacques Maritain In -
sti tute of Rio Grande do Sul —which is ded i cated to the dis -
sem i na tion of Cath o lic con cepts, in spired by the works of
his pa tron Jacques Maritain, as well as on the works of
John Finnis—, as well as the re born Bra zil ian In sti tute of
Phi los o phy headed by Tércio Sampaio Ferraz Jr. and Celso
Lafer. Also in a con ver gent way, the Bra zil ian In sti tute of
His tory of Law (Instituto Brasileiro de História do Direito -
IBHD), founded in 2002, has been or ga niz ing and pro mot -
ing courses, con fer ences, sem i nars, pub li ca tions, re search
pro jects and con gresses to en cour age dis cus sion on His tory 
of Law and re lated fields. The re search group Law and De -
moc racy, cre ated by the Bra zil ian Cen ter for Anal y sis and
Plan ning (Centro Brasileiro de Análise e Planejamento -
CEBRAP), a very pres ti gious re search cen ter founded in
1969 by Fernando Henrique Cardoso (so ci ol o gist and for -
mer Bra zil ian Pres i dent) and other in flu en tial Bra zil ian So -
cial the o rists, has been bring ing to gether schol ars in ter -
ested in the ory of Law from the schools of law and
phi los o phy around a search in spired by Habermas’ the ory
of de moc racy and Law.

Fi nally, along side these in sti tu tional ef forts, it should be
noted that some works and in di vid ual teach ing ef forts in
the field of phi los o phy of Law have con trib uted to the ex -
pan sion and so phis ti ca tion of the Bra zil ian le gal philo soph -
i cal pro duc tion. Some works of ap plied the ory of Law also
rep re sent the re sult of ad vanc ing le gal phi los o phy dis cus -
sions in Brazil, es pe cially in the field of con sti tu tional the -
ory and in par tic u lar in the field of in ter pre ta tion of Law.70
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Many of those au thors are in flu enced by the thoughts of
Rob ert Alexy, Ron ald Dworkin, Jo seph Raz, among oth ers.
Sev eral au thors are en gaged in these ef forts, but it may be
still too early to judge their out comes. Nev er the less, it
should be noted that these ef forts are seen in sev eral Bra -
zil ian states, shift ing their fo cus from what hap pened in the 
past, when few de vel oped states vir tu ally mo nop o lized the
pro duc tion and dis sem i na tion of the Phi los o phy of Law.
None the less, pro duc tion is still very un even in terms of
qual ity and meth od olog i cal com mit ments.

One can as sume, and it is de sir able to ex pect, that these
in di vid ual ef forts mark a new stage in the pro duc tion of
Phi los o phy of Law in Brazil, in sti tu tion al iz ing it,
professionalizing it, mak ing it more tech ni cal and less am a -
teur or dil et tante, di rect ing its dis cus sions on Bra zil ian le -
gal themes. How ever, this sce nario trans lates better a pro -
spec tive op ti mism than a con sol i dated re al ity. Glob al iza tion 
has posed chal lenges to the old am bi tions of pro duc ing a
gen u inely na tional phi los o phy. Per haps be cause of this, the 
old am bi tion of some Bra zil ian le gal ex perts re gard ing the
for ma tion of a Bra zil ian phi los o phy of law should be re -
placed by an am bi tion to es tab lish a philo soph i cal and le gal 
the ory di rectly en gaged and in ter ested in the Bra zil ian le gal 
re al ity.
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